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1.00PM REGISTRATION AND LUNCH 

2.00PM Opening remarks by the Chair
             Brendan O’Dea, Deputy Director, Teaching Council

Brendan O’Dea has been with the Teaching Council since its establishment in 2006 and Deputy Director since 2007. The Council is the professional

standards body for teaching in Ireland. Brendan has responsibility for a number of areas including the registration of teachers, teacher professional standards

(Fitness to Teach) and Garda vetting of teachers. He has overseen the development and implementation of the Council’s fitness to practice arrangements,

which were commenced by the Minister for Education and Skills in July 2016. Prior to taking up his role with the Teaching Council, he was with the

Citizens Information Board and served in the Defence Forces.

2.15PM  The legislative framework – how it will operate
             Louise Beirne BL

Louise Beirne is a junior counsel practising mainly in the area of professional regulatory law. She is the founding secretary of the PRDBA. Prior to being

called to the Bar in 2010, she held a number of different roles, including with the Cross-Border Primary Human Rights Education Initiative, a partnership

project between Amnesty International Ireland, Amnesty UK, the Irish National Teachers’ Organisation and the Ulster Teachers’ Union.  

2.45PM Poor professional performance
             Patrick McCann SC

Patrick McCann is a senior counsel at the Irish bar. He has acted for parties before the Medical Council, he acts as a legal assessor for the Nursing and

Midwifery Board of Ireland, he has presented papers to conferences on the topic of professional misconduct and he has been chairman of the Barristers'

Professional Conduct Tribunal since 2011. 

3.15PM Q & A

3.30PM TEA/COFFEE

4.00PM A local perspective on procedures
             Denise Brett SC

Denise Brett SC is a primary school teacher and barrister. A Carysfort graduate, she taught for 10 years in Dublin DEIS schools in both mainstream and

special needs classes. She graduated from King’s Inns as a barrister, taking Silk in 2015. She specialises in judicial review, constitutional law, education,

clinical negligence and general tort/personal injury law. She was a lecturer in King’s Inns while a junior, as well as a guest lecturer in the Irish Management

Institute on employment law and to the Irish Primary Principals' Network on teaching and disciplinary matters. She is one of the original authors of both

the Primary and Post Primary Education Manuals. 

4.30PM The teacher’s perspective
             Peter Ward SC 

Peter Ward became a junior counsel in 1985 and a senior counsel in 2009. He specialises in employment law and has lectured and written extensively on

the subject. He is a founding member and former Chairperson of the Employment Bar Association and he was the Chairperson of the Department of

Education’s Expert Group on Part-Time and Fixed-Term Employment in Primary and Second Level Education.
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The Legislative Framework – How it will operate 
 

Background to the Act 
 

While some professions, such as doctors, lawyers and pharmacists have 

been governed by systems of regulation that have been set out in legislation 

for over a century, the number of professions that are subject to this type of 

regulation has grown exponentially in recent years, particularly since the dawn 

of the new millennium. The teaching profession was one of the first of the 

more recent tranche of professions to become the subject of regulation with 

the advent of the Teaching Council Act, 2001 (“the Act”).  

 

Commenting on the Act at the time that it was introduced, Oliver Mahon noted 

that the Act “had a long gestation”1  and indeed the 1998 Report of the 

Steering Committee on the Establishment of a Teaching Council, which 

preceded the Act notes that:  

“Teachers have long sought such a Council and extensive efforts have 

been made to ensure its establishment, particularly over the last three 

decades”.2  

 

That report set out a vision for what that Council would look like and how it 

would operate: 

“A Teaching Council is an independent, statutory agency which 

exercises the powers and performs the functions through which 

teachers can achieve a large degree of professional autonomy and 

self-regulation and thereby enhance the status and morale of the 

teaching profession and the quality of education being provided for 

students in our schools. The establishment of such a body to regulate 

professional practice, oversee teacher education programmes, and 

assume responsibility for furthering the highest levels of service to the 

public is a normal and necessary developmental step in the maturation 

of every profession. A Teaching Council exercises a significant role in 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 Annotated Teaching Council Act, 2001 
2 Report of the Steering Committee on the Establishment of a Teaching Council (1998), at para 1.2 
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the policy decisions affecting the professional aspects of the teaching 

career, from initial preparation to continuing professional development, 

as well as performing certain functions in promoting high quality 

performance by its members.”  

 

As Mills et al. put in their book, “The Act was commenced in a somewhat 

curious fashion “.3 In that regard, they note: 

“…the first elections to the Council were held at a time when the 

relevant sections of the Act (which provided for the making of 

regulations governing the elections) had not, in fact, been commenced. 

As a consequence, amending legislation had to be shepherded through 

the Oireachtas in order both to commence the necessary sections and 

to put the 2004 elections on a sound, if retrospective, legislative 

footing.”  

 

The Act has been amended several times: by the Teaching Council 

(Amendment) Act, 2006, the Education (Amendment) Act, 2012 and the 

Teaching Council (Amendment) Act, 2015. 4 The Council also have extensive 

powers to make rules and regulations under the Act, which it has exercised on 

numerous occasions.  

 

While the register of teachers was established on 28th March, 2006, 

registration effectively only became compulsory with the commencement of 

section 30 of the Act on 28th January, 2014, which said section provides that a 

teacher: 

“shall not be renumerated in respect of his or her employment out of

  moneys provided by the Oireachtas”  

unless that teacher is registered with the Teaching Council. Also, Part 5 of the 

Act, which provides for inquiries into a teacher’s fitness to practise, was only 

commenced on 25th July last year, some 15 years after the Act was first 

introduced.5  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3 Mills, Ryan, McDowell & Burke (2011), Disciplinary Procedures in the Statutory Professions, at 17.01 
4 A useful consolidated version of the Teaching Council Act, 2001, as amended, has been prepared by 
the Law Reform Commission and is available on their website.  
5 Teaching Council Act 2001 Commencement Order 2016 (S.I. 407 of 2016) 
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The Council: 
 
The Teaching Council itself is comprised of 37 members, making it, I believe, 

the regulatory body with the one of largest memberships in Ireland, if not the 

largest. Section 8(2) of the Act provides that the Council shall include sixteen 

elected registered teachers, six registered teachers nominated by recognised 

trade unions, four persons nominated by bodies which train teachers, four 

persons nominated by school management bodies, two persons nominated by 

the National Association of Parents and five Ministerial appointments, 

including one nominee of the Irish Congree of Trade Unions and one nominee 

of the Irish Business and Employers’ Confederation. In their 2011 book, Mills 

et al. note that “it is probable that many of the nominees will not be teachers”;6 

however, this has not been borne out. Nearly all of the current members of the 

Council are qualified teachers.  

 

The Teaching Council is different in that regard most other regulatory bodies, 

whose membership contains a majority of people are not members of the 

profession being regulated. This teacher majority is reflected in the 

Committees of the Council, including the Executive Committee, which is the 

11 person sub-commiittee of the Council responsible for the day-to-day 

management of the Council, 7  and the Investigating 8  and Disciplinary 9 

Committees of the Council, which are responsible for inquiries into a teacher’s 

fitness to teach. The composition of the Council and its Committees is 

reflective of the desire of the Steering Committee on the Establishment of a 

Teaching Council that the profession would be “self-regulating.” In addition to 

being of interest for comparisons purpose with Committees of other regulatory 

bodies, it is important to be cognisant of the statutory requirements 

concerning the composition of these Committees because there is precedent 

for decisions of disciplinary committees being overturned on the basis that 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 supra note 3, at 17.05 
7 Teaching Council Act, 2001, at sections 25 and 26 
8 ibid, at section 27 
9 ibid, at sections 28 and 43(3) 
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such a committee was not properly constituted, in accordance with its 

governing legislation.10 

 

The objects of the Teaching Council are to “regulate the teaching profession 

and the professional conduct of teachers”, to establish and promote 

standards, including for the education and training of teachers and to 

“promote the continuing education and training and professional training of 

teachers.”11 The functions of the Council include setting standards, including 

codes of professional conduct, criteria for registration, standards for 

programmes of teacher education and criteria for probation of teachers, acting 

as the authority responsible for recognising qualifications obtained outside of 

Ireland, promoting the profession, representing the profession, conducting 

research and advising and informing the Minister on matters relating to the 

profession, in addition to the establishment and maintenance of the register 

and conducting inquiries into the fitness to teach of any registered teacher.   

 

While there cannot be any doubt that object of the Teaching Council to 

regulate the profession necessarily includes the protection of the public as its 

statutory object,12 unlike other Acts,13 it is not clearly stated in the Act that the 

object of the Teaching Council is to protect the public. Furthermore, it was 

only when the Act was amended in 2015 that the requirement that the Council 

“have regard to the need to protect children and vulnerable persons” in the 

performance of its functions was given statutory recognition.14 The Teaching 

Council (Amendment) Act, 2015 also added obtaining and receiving vetting 

disclosures to the functions of the Teaching Council 15  and made many 

consequent amendments to the Act to allow for the exercise of that function. 

 

  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10 Carroll v the Law Society (No. 2) [2003] 1 IR 284 
11 supra note 7, at section 6 
12 See for example section 47 of the Act 
13 See for example Medical Practitioners Act, 2007; Nurses and Midwives Act, 2011, Health and Social 
Care Professionals Act, 2005 and Pharmacy Act, 2007 
14 supra note 7, at section 7(3)(d) 
15 ibid, at section 7(ba) 



	   5	  

Grounds for complaint: 
 

The Investigating Committee has jurisdiction to consider complaints by any 

person (including the Council) in respect of registered teachers on any of the 

following grounds: 

(a) that he or she has failed to comply with, or has contravened, any 

provision of this Act, the Act of 1998, the Education (Welfare) Act 

2000, the Education for Persons with Special Educational Needs 

Act 2004, the Education and Training Boards Act 2013 or any 

regulations, rules or orders made under those Acts;  

 

(b)  that his or her behaviour constitutes professional misconduct;  

 

(c)  poor professional performance;  

 

(d)  that he or she has engaged in conduct contrary to a code of 

professional conduct established by the Council under section 

7(2)(b);  

 

(e)  that his or her registration is erroneous due to a false or 

fraudulent declaration or misrepresentation;  

 

(f)  that he or she is medically unfit to teach;  

 

(g)  that he or she has been convicted in the State of an offence 

triable on indictment or convicted outside the State of an offence 

consisting of acts or omissions that, if done or made in the 

State, would constitute an offence triable on indictment;  

 

(h)  that he or she has failed to comply with an undertaking or to 

take any action specified in a consent given in response to a 

request under section 43(6).16 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16 supra note 7, at section 42(1) 
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The complainant must specify “the conduct of the registered teacher giving 

rise to the person’s complaint”17 Unusually, the Act specifically provides that 

the Investigating Committee may investigate certain complaints, even though 

the conduct or matter to which the complaints occurred before the 

commencement of Part 5 of the Act. In addition to empowering the 

Investigating Committee to consider certain complaints which raise concerns 

about the protection of vulnerable children and adults, 18  section 43(1C) 

provides that the Investigating Committee may consider complaints regarding 

breaches of education legislation, registration procured by fraud or 

misrepresentation and convictions of an offence triable on indictment even 

though the matter giving rise to the complaint occurred before the 

commencement of Part 5. Section 43(1G) of the Act provides that the 

Investigating Committee may consider complaints based on professional 

misconduct or poor professional performance even though the matter to which 

the complaint relates occurred outside of the State. 

 

Professional misconduct is not defined in the Act. In the case of O’Laoire v 

Medical Council (Unreported, High Court, 27 January, 1995), Keane J. (as he 

then was) conducted a review of the case law in this area and set out five 

principles to be applied for the purpose of determining whether certain 

conduct amounted to “professional misconduct”. This test, which is set out 

below, is used by many professions in determining whether findings of 

professional misconduct ought be made in respect of a registrant.  
 

1. Conduct which is “infamous” or “disgraceful” in a professional 

respect is “professional misconduct within S.46(1) of the act. 

 

2. Conduct which would not be "infamous" or "disgraceful" in any other 

person, if done by a medical practitioner in relation to his 

profession, that is, with regard either to his patients or to his 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
17 ibid, at section 42(2) 
18 ibid, at section 42(1)(b), (d) and (e) 
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colleagues, may be considered as "infamous" or "disgraceful" 

conduct in a professional respect. 

 

3. “Infamous" or "disgraceful" conduct is conduct involving some 

degree of moral turpitude, fraud or dishonesty 

 

4. The fact that a person wrongly but honestly forms a particular 

opinion cannot of itself amount to infamous or disgraceful conduct 

in a professional sense 

 

5. Conduct which could not properly be characterised as "infamous" or 

"disgraceful" and which does not involve any degree of moral 

turpitude, fraud or dishonesty may still constitute "professional 

misconduct" if it is conduct connected with his profession in which 

the medical practitioner concerned has seriously fallen short, by 

omission or commission, of the standards of conduct expected 

among medical practitioners”. 

 

Save for the final limb of that test, ie. that the conduct which “has serious 

fallen short…of the standards of conduct expected” of a professional, the 

principles, which are set out in O’Laoire, are reflected in the definition of 

professional misconduct, which is contained in the current Code of 

Professional Conduct for Teachers (Updated 2nd. Ed. 2016) (“the Code”): 

“Disgraceful or dishonourable conduct either in the course of the 

registered teacher’s profession or otherwise than in the course of the 

registered teacher’s profession if the conduct is of such a serious 

nature as would bring the profession of teaching into disrepute.”19  

  

Poor professional performance is defined in section 2 of the Act: 

“‘poor professional performance’ means, in relation to a registered 

teacher, a failure by the registered teacher to meet the standards of 

competence (whether in knowledge, skill or the application of 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
19 at page 3 
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knowledge and skill or both) that can be reasonably expected of a 

registered teacher” 

 

That statutory definition has arguably been modified by the decision of the 

Supreme Court in Corbally v the Medical Council [2015] 2 IR 304, wherein the 

court held that a threshold of seriousness applied to findings of poor 

professional performance as well as professional misconduct. Given the 

absence of the final limb of the O’Laoire test from the definition of professional 

misconduct, which it is contained in the Code, it would appear to be that 

complaints concerning a “serious fall[ing] short…of the standards of conduct 

expected” of a registered teacher will be dealt with by the Teaching Council 

under the aegis of poor professional performance rather than professional 

misconduct. 

 

The concept of medical fitness to teach is not defined in the Act. However, 

where it has been defined in various acts governing the regulation of 

healthcare professionals, the definition specifies that the medical condition in 

question would have to impair the practitioners’ ability to practise the 

profession. Addiction to drugs or alcohol is often specifically named in these 

types of provisions.20 

 

  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  

20 See for example Medical Practitioners Act, 2007, at section 2 which provides the following definition 
of “relevant medical disability”. “‘relevant medical disability’, in relation to a medical practitioner, means a 
physical or mental disability of the practitioner (including addiction to alcohol or drugs) which may impair 
the practitioner’s ability to practise medicine or a particular aspect thereof” 
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The preliminary investigation of a complaint: 
 

Before any complaint is considered by the Investigating Committee, it will be 

screened by the Director of the Teaching Council. The additional screening 

role performed by the chief executive officer of the Teaching Council is unique 

in the Irish regulatory law landscape. The Act provides that the general rule is 

that the Director “shall refer all complaints”, save where the Director considers 

that the complaint is “frivolous, vexatious, is made in bad faith or is an abuse 

of process” or the complainant is not in writing, signed by the complainant and 

accompanied by the appropriate documentation.21 A complainant may appeal 

against a decision of the Director not to refer a complaint to the Investigating 

Committee to that Committee.22 

 

The Committee will hold an inquiry into the fitness to teach of a teacher, which 

is referred to it by the Director or which is the subject of an appeal by a 

complainant, unless the Committee agrees with the Director’s decision that it 

ought not consider the complaint, “the complaint does not relate to the fitness 

to practise of a registered teacher” or local procedures provided for under the 

Education Act, 1998, “have not been exhausted.23” Section 42(5)(b) of the Act 

provides that complaints may be considered even if those procedures have 

not been exhausted “where there are good and sufficient reasons” for so 

doing.  

 

When considering a complaint which raises a concern about the protection of 

children and vulnerable adults in relation to a registered teacher who is: 

(i)  employed by a recognised school, an education and training 

board or a centre for education,  

(ii)  engaged in the delivery of home tuition, or  

(iii)  employed in teaching children or vulnerable persons,  

and the identity of that teacher’s employer is known to the Teaching Council, 

the Investigating Committee shall inform that teacher’s employer of the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
21 supra note 7, at section 42(2) 
22 ibid, at section 42(4) 
23 ibid, at section 42(5) 
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complaint and the nature of the Committee’s concern “as soon as reasonably 

practicable.”24 Furthermore, section 42(7A) provides that the Committee: 

“shall request the Council to apply to the National Vetting Bureau for a 

vetting disclosure” 

in respect of a teacher when the Committee considers that a complaint raises 

a concern about the protection of children and vulnerable people.  

 

The teacher will have an opportunity to make submissions in respect of any 

vetting disclosure received by the Teaching Council.25 The Committee may 

consider the information contained in the vetting disclosure  

“in so far as the information relates to the conduct the subject of the 

complaint, for the purposes of its inquiry.26”  

Where the vetting disclosure concerns information relating to conduct which 

occurred  before the commencement of this section, the Committee may only 

consider that information where  

“the conduct concerned would have constituted a criminal offence at 

the time that the conduct occurred.”27 

 

The Committee may require the complainant,28 the teacher the subject of the 

complaint, 29  the school which employs or employed the teacher or  

“any other any other person the Committee has reason to believe holds 

information that is material to the complaint under consideration, to 

provide such information or documents that may reasonably be 

required by the Committee”.30  

 

“Any school where the teacher is or was employed” may also be invited to 

make submissions to the Committee.31 The Committee may  “obtain such 

expert advice or assistance as it considers appropriate.”32 The Council has 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
24 ibid, at section 42(3A) and (3B) 
25 ibid, at section 42(7A)(b). See also section 42(7) in relation to complaints made under section 42(1D) 
or section 42(1)(g) to which section 42(1E) applies. 
26 ibid, at section 42(7B) 
27 ibid, at section 42(7C).  
28 ibid, at section 42(8)(a) 
29 ibid, at section 42(8)(ab) 
30 ibid, at section 42(ad)(i) 
31 ibid, at section 42(af) 
32 ibid, at section 42(ad)(ii) 
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made regulations providing for the submission of medical evidence, including 

expert evidence and the maklng of a request that a teacher attend a medical 

practitioner selected by the Investigating Committee where that teacher’s 

medical fitness is at issue.33 Before the Committee makes a decision in 

relation to a complaint, the teacher who is the subject of the complaint will 

have the opportunity to make observations and comments in relation to the 

complaint.34 

 

If the Committee forms the opinion that there is “a prima facie case to warrant 

further action being taken in relation to a complaint”, it must refer the 

complaint “in whole or in part” to the Disciplinary Committee of the Council. If 

the Committee is not so satisfied, the matter ends35.  

 

The test which is generally applied by Committees of this nature when making 

deciding whether there is a prima facie case which should be sent forward for 

an inquiry is the set out, which was set out by the High Court in the Law 

Society v Walker [2007] 3 IR 581: 

“While at this stage of the procedures the tribunal is not the fact finding 

body it may for the purposes of deciding on whether a prima facie case 

is disclosed make findings of fact where the facts are clear, for 

example, where the complaint is based on a clear misapprehension as 

to the facts or the law. Subject to this the tribunal should consider all 

the material before it and determine whether the application has any 

real prospect of being established at an inquiry any doubt in favour of 

an inquiry being held. The purpose of this stage of the regulatory 

process is to enable complaints which are frivolous, vexatious, 

misconceived or lacking in substance to be summarily disposed of.” 

In making that decision, the Committee should be mindful of the fact that the 

standard of proof in a fitness to practise inquiry is the criminal standard, ie. 

beyond reasonable doubt. Copies of the Committee’s decision will be 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
33 Teaching Council (Evidence, Representations and Examination in Case of Alleged Medical Unfitness) 
Regulations 2016 (S.I. 410 of 2016) 
34 supra note 7, at section 42(7) 
35 ibid, at section 42(9) 
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provided to the teacher’s employer, in addition to the teacher and the 

complainant.36 The Committee is obliged to give reasons for its decision.37 

 
Power to apply to the High Court for an order suspending a teacher’s 
registration 
 

The Council has a power where it “is satisfied that it is in the public interest” to 

apply to the High Court for an order suspending a teacher’s registration 

pending an inquiry into a teacher’s fitness to practise. In circumstances where 

no finding has been made against the teacher, the hearing of these 

applications are not held in public.38 Section 47(4) of the Act provides that the 

Council shall inform the teacher, the Minister and the teacher’s employer, 

where the teacher is employed as a teacher, of the decision of the High Court 

in relation to this application. 

 

The courts have recognised that this is a “draconian power.”39 Accordingly, 

and particularly in light of the impact of such an order on a person’s 

constitutional right to earn a livelihood, such an order will only be made 

“where no other order will serve to protect the community”.40 In considering 

whether to make such an order, the court will consider factors such as the 

nature of the complaint, the apparent strength of the case against the teacher 

and the type of sanction that would be likely to be imposed on the teacher if 

the allegations contained in the complaint are proven.41  

 

While the Act is silent as regards the procedure surrounding the decision of 

the Council to make such an application to the High Court, in practice, 

registrants are generally informed when regulatory bodies consider making 

these types of applications and are given the opportunity to make 

submissions to the before a decision is made to apply to the High Court. 

Furthermore, it is relatively common that a registrant might give an 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
36 ibid, at section 42(10) 
37 ibid. Flynn v The Medical Council [2012] 3 IR 236 
38 supra note 7, at section 47(2) 
39 O’Ceallaigh v An Bord Altranais [2000] 4 IR 54 
40 Whelan v The Medical Council, Unreported, High Court, 20th February, 2001 
41 O’Ceallaigh v An Bord Altranais [2000] 4 IR 54 



	   13	  

undertaking to restrict their practice in some way, which would obviate the 

need for such an order to be made.  

 
The Disciplinary Committee 
 
The Disciplinary Committee sits in Panels of “not less than 3 and not more 

than 5 persons.”42 Section 43(3) provides that the majority of the Panel shall 

consist of registered teachers. 

 
The procedures governing inquiries into fitness to teach are governed by 

sections 43 to 43C and Schedule 3 of the Act, in addition to the Teaching 

Council (Disciplinary Committee Panel Procedures) Rules 2016 (S.I. No. 411 

of 2016) (“the Rules”).  

 

The Act provides that if a hearing is being held as part of that inquiry, that 

hearing shall take place in public unless a request by the teacher or a witness 

to the inquiry, including the complainant, is granted that “some or all of the 

hearing be held otherwise than in public”. “[R]easonable and sufficient cause” 

must be shown in order for that request to be granted.43  The Rules set out 

further detail concerning these types of applications.  

 

Unusually, the Act envisages scenarios where the inquiry would take place on 

the basis of documents and written submissions, rather than an oral inquiry.44 

The factors which a Panel of the Disciplinary Committee will take into account 

in determining whether to proceed with this type of inquiry are set out at 

paragraph 5.8 of the Rules. Paragraph 6 of the Rules sets out how those 

inquiries will operate. It specifically states that those inquiries “will take place 

in private with neither party present”45. 

 

A teacher is entitled to know the allegations against them in advance of the 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
42 supra note 7, at section 43(3) 
43 supra note 7, at sections 43(9), 43(2)(a)(5) and 43(2)(b) 
44 ibid, at section 43(4) 
45 Teaching Council (Disciplinary Committee Panel Procedures) Rules 2016 (S.I. No. 411 of 2016), at 
paragraph 6.5 
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hearing,46 to represent themselves or be represented, including legally, at the 

a fitness to teach hearing,47 to cross-examine witnesses and call evidence in 

reply.48 Section 43(13) of the Act and the Rules provide for evidence to be 

received by various means, including by way of video link, particularly in 

cases involving vulnerable witnesses.49 

 

Section 43A of the Act concerns the use of information contained in vetting 

disclosures by a Panel of the Disciplinary Committee. A Panel may consider 

vetting disclosures received by the Investigating Committee, subject to the 

limitations which apply to the consideration of those disclosures by that 

Committee, together with submissions from a teacher in relation to the 

disclosure.50 The Panel also has the power to seek a vetting disclosure in 

relation to a teacher. The procedures relating to how such a vetting disclosure 

is to be considered by the Panel are set down in section 43A of the Act and 

paragraph 9.11 – 9.14 of the Rules.  

 

Section 47(14) of the Act provides that: 

“A panel shall, for the purpose of an inquiry under this section, have the 

powers, rights and privileges vested in the High Court or a judge 

thereof in respect of—  

(a)  the enforcement of the attendance of witnesses and their 

examination on oath or otherwise, and  

(b)  the compelling of the production of documents…” 

 

The Committee sits with a legal assessor, whose role is to  

“advise and assist the panel in relation to any relevant matters of law 

and procedure which arise during the course of the inquiry including at 

any preliminary hearing.”51 

The legal assessor will give his advices to the Panel in the presence of the 

parties and the parties will have the opportunity to make submissions in 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
46 supra note 7, at section 43(2)(a)(ii) 
47 ibid, at section 43(2)(a)(iv) 
48 ibid, at section 43(11)(c) 
49 supra note 45, at paragraph 7.27 
50 supra note 7, at section 43A(1) 
51 supra note 45, at paragraph 3.9 
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relation to those advices.52  

 

Section 43(6) of the Act provides that the Panel may deal with the matter by 

consensual disposal:  

“A panel may, at any time after its appointment under subsection (3) 

and having considered the complaint the subject of the inquiry, request 

the registered teacher who is the subject of the complaint to do one or 

more of the following:  

(a)  if appropriate, undertake not to repeat the conduct the subject 

of the complaint;  

(b)  undertake to attend a specified professional development 

 course, or such other course as the panel considers appropriate;  

(c)  undertake to comply with such requirements as may be 

specified for the purposes of improving his or her competence 

and performance as a registered teacher;  

(d)  consent to seek the assistance of such services relating to 

health and welfare as may be specified;  

(e)  consent to being censured.”  

If the teacher does not consent to matter being dealt with in this way, 

the matter will proceed as if the request had not been made.53  

 

If findings are made against a registered teacher, the Panel shall write a 

report which shall include: 

“(i)  the nature of the complaint,  

(ii)  the evidence before the panel,  

(iii)  where an inquiry is completed under subsection (7), the 

measures included in the undertaking or consent,  

(iv)  where it makes a finding or findings against the registered 

teacher in respect of a complaint under any of paragraphs (a) to 

(h) of subsection (1) of section 42, the panel’s finding or 

findings,  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
52 Prendiville & Murphy v The Medical Council [2008] 3 IR 222 
53 supra note 7, at section 43(8) 
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(v)  where any finding in respect of the registered teacher is in the 

terms of section 42(1)(g), its consideration of whether that 

finding affects the fitness to teach of the registered teacher, and  

(vi)  any other matter in relation to the registered teacher which the 

panel considers appropriate,”54  

 

In the particular case of a complaint made under section 42(1D) of the Act, 

section 43(17)(c) provides that the Panel: 

(c)  where it is satisfied, in respect of a complaint made under 

subsection (1D) of section 42, having regard to the protection of 

children and vulnerable persons, that there is a risk that the 

teacher may harm any child or vulnerable person, cause any 

child or vulnerable person to be harmed, put any child or 

vulnerable person at risk of harm, attempt to harm any child or 

vulnerable person, or incite another person to harm any child or 

vulnerable person, make a report of the inquiry and shall specify 

in the report—  

(i)  the nature of the information disclosed in the vetting 

disclosure giving rise to the complaint under that 

subsection,  

(ii)  the evidence laid before the panel, 

(iii)  its assessment of the risk concerned, and (iv) its 

conclusion in respect of that risk, 

 

Where the Panel dismisses a complaint, section 43(18) provides that 

“ …the panel shall, as soon as practicable, by notice in writing, 

inform—  

(a)  the complainant,  

(b)  the registered teacher concerned and such other persons as the 

teacher may request, and  

(c)  where the teacher is employed as a teacher, his or her 

employer,  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
54 ibid, at section 43(17)(b) 
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and shall, at the request of the registered teacher concerned, publish a 

notice to that effect in such form and manner as may be determined by 

the Council”.  

 

Section 44(1) of the Act provides for the different type of sanctions that a 

Panel may impose: 

(a)  that the registered teacher be removed from the register and 

that he or she is not eligible to apply to be restored to the 

register under section 31 before the expiration of such period, 

beginning with the date of removal, as may be specified by the 

panel in the decision,  

(b)  that the registered teacher be suspended from the register for 

the period specified by the panel which period shall not exceed 

2 years,  

(c)  that the registered teacher be retained on the register subject to 

all or any of the following conditions:  

(i)  that the teacher seek the assistance of such service 

relating to teacher health and welfare as may be 

available;  

(ii)  that the teacher attend a specified professional 

development course, or such other course as the panel 

considers appropriate;  

(iii)  the period within which the teacher shall comply with the 

conditions of the retention on the register;  

(iv) such other conditions as the panel thinks fit, 

(d)  to advise, admonish or censure the registered teacher in  

writing”. 

The complainant, the teacher, the teacher’s employer, if employed as a 

teacher, and the Minister will be informed of the Panel’s decision in relation to 

sanction.  

  

  



	   18	  

Role of the High Court 
 
The High Court has both an appellate role and a supervisory role in relation to 

the Teaching Council.  

 

A teacher may appeal any decision of a Panel to sanction him or her, other 

than a decision to “advise, admonish or censure” that teacher or whether the 

teacher has consented to a sanction or an undertaking pursuant to section 

43(6) of the Act.55 The High Court has the power to annul, confirm or vary the 

decision of the Panel or “give such other directions to the Council as the Court 

considers appropriate.”56 

 

Furthermore, section 44(5) of the Act provides that if a teacher does not 

appeal any of a decision of the Council in relation to sanction, the Council 

shall apply to the High Court to confirm the Council’s decision. There is no 

obligation on the Council to seek the High Court’s confirmation in relation to a 

decision which cannot be appealed to the High Court. The High Court shall  

“where the Council so applies, the Court, on the hearing of the 

application shall, unless it sees good reason to the contrary, confirm 

the decision or may give such other directions to the Council as the 

Court considers appropriate..” 

 

Finally, as with other public bodies, the decisions of the Teaching Council will 

be subject to the supervisory jurisdiction of the High Court through judicial 

review. 

 

Louise Beirne 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
55 ibid, at section 44(3) 
56 Certain decisions of the Council in relation to applications for registration and renewal of registration 
may also be appealed to the High Court under sections 31(8) and section 33(19) of the Act respectively.  
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POOR PROFESSIONAL PERFORMANCE 
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PART 1:  BACKGROUND 
  
In assessing how the standards of Professional Misconduct and Poor Professional 

Performance have developed over the last twenty years, it is important to understand 

the context in which the concept of Poor Professional Performance was introduced 

by legislation in this jurisdiction.  This was done firstly by the Health and Social Care 

Professionals Act, 2005 and then in the Medical Practitioners Act 2007. 

 

The Medical Practitioners Act 1978 Act had a standard of “professional misconduct”, 

which was not defined in that Act.  Traditionally, however, professional misconduct 

was regarded as encompassing only misconduct which was ethically reprehensible 

in some way, for example an assault on a patient, or committing a fraud on a hospital 

or the State by claiming money which one was not entitled to.  Such conduct was 

described as infamous or disgraceful conduct which was further defined as conduct 

involving some degree of moral turpitude, fraud or dishonesty.  This became known 

as the “moral turpitude” test. 

 

The problem, as regards professional regulation, was that the “moral turpitude” test 

did not cover professional incompetence where no “moral turpitude” was involved.  

 

The best way to deal with this perceived defect in the regulatory regime would have 

been legislation. The Oireachtas could have decided (after consultation and review 

                                                
1 I would like to thank Seamus Woulfe SC for material that forms the basis of the first part of this paper.  I 
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with stakeholders) the applicable standards which might lead to complaints, findings 

and sanctions against professional practitioners.   

 
O’Laoire 
 
In the absence of any new legislation, it could be argued the Courts were invited to 

step into the gap in the case of O’Laoire v Medical Council, unreported, Keane J., 

and 27th January 1995.  In this case Keane J. broadened the scope of professional 

misconduct to encompass incompetence, relying upon the decision of the Privy 

Council in Doughty v General Medical Council [1987] 3 All ER 843. 

 

Keane J. set out five principles comprising the test for professional misconduct, and 

the fifth principle was as follows: 

“Conduct which could not properly be characterised as “infamous” or 

“disgraceful” and which does not involve any degree of moral turpitude, 

fraud or dishonesty may still constitute “professional misconduct” if it is 

conduct connected with his professional in which the medical 

practitioner concerned has seriously fallen short, by omission or 

commission, of the standards of conduct expected among medical 

practitioners”.  

 

While the fifth principle, known as the “expected standards” test, appears a 

reasonable test, there were certain problems associated with this test.  A problem 

was that it equated the incompetent doctor with the dishonest doctor, labelling both 

guilty of professional misconduct.   There was some internal balancing in the 

judgment. O’Laoire required proof of the “expected standards” test beyond a 

reasonable doubt.  The result was that professional misconduct on the “expected 

standards” test became very difficult to prove in many cases. Inquiry Committees 

were reluctant to make a finding of professional misconduct because of the acute 

stigma attached to any such finding.  

 

  



3 
 

Arrival of Poor Professional Performance 
 

Against the above backdrop arrived the concept of “poor professional performance” 

in the 2007 Act.   The intention may have been  (at least in part) to provide an 

alternative to the “expected standards” limb of professional misconduct which would 

carry less stigma and which would be easier to establish in practice.   

 

There were, however, problems with the new standard of “poor professional 

performance” as laid down in the 2007 Act.  The statutory definition in s. 2 of the Act 

involved another “expected standards” test, albeit with a variation from a “serious” 

failure to “a” failure and involving “standards of competence” rather than “conduct”.  

The fact that there was no corresponding statutory definition of “professional 

misconduct” provided in the 2007 Act was unhelpful. It was unclear where the 

boundaries were between expected standards of competence and conduct.  Does 

conduct not involve underlying competence or lack of same? Does competence not 

display itself in conduct? 

 

To some observers, it seemed that most competence cases were being advanced 

under the poor professional performance heading and not professional misconduct 

after the introduction of the 2007 Act, whether this was an intended result of the Act 

or not.  However, from an early stage problems arose with the new standard and the 

concept of “performance”, in terms of whether a single event or a single failure by the 

practitioner would ever amount to poor professional performance and whether the 

failure to meet the standards of competence reasonably expected comprised a 

seriousness threshold mirroring the position in respect of professional misconduct.  

This issue ultimately came to ahead in the decision of the Supreme Court in Corbally 

v the Medical Council.2 

 

  

                                                
[2015] IESC 9 delivered 4th February 2015 
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PART 2:  POOR PROFESSIONAL PERFORMANCE UNDERSTOOD 
 

How should the terms of professional misconduct and poor professional 
performance be interpreted? 
 

In O’Laoire v The Medical Council3, Keane J. is seen as having developed a two – 

limb test. First, is the conduct “infamous” or “disgraceful” and second, has the 

conduct “seriously fallen short” of the standards expected. 

 

He deduced principles from the available UK and Irish Authorities as for the meaning 

of professional misconduct.  His analysis was in the following terms: 

 

“From these authorities, I think that the following principles applicable can be 

deduced:- 

(1)  Conduct which is "infamous" or "disgraceful" in a professional respect 

is "professional misconduct" within the meaning or S. 46(1) of the act. 

(2)  Conduct which would not be "infamous" or "disgraceful" in any other 

person, if done by a medical practitioner in relation to his profession, 

that is, with regard either to his patients or to his colleagues, may be 

considered as "infamous" or "disgraceful" conduct in a professional 

respect. 

(3)  "Infamous" or "disgraceful" conduct is conduct involving some degree 

of moral turpitude, fraud or dishonesty. 

(4)  The fact that a person wrongly but honestly forms a particular opinion 

cannot of itself amount to infamous or disgraceful conduct in a 

professional sense. 

(5)  Conduct which could not properly be characterised as "infamous" or 

"disgraceful" and which does not involve any degree of moral turpitude, 

fraud or dishonesty may still constitute "professional misconduct" if it is 

conduct connected with his profession in which the medical practitioner 

concerned has seriously fallen short, by omission or commission, of the 

standards of conduct expected among medical practitioners. 

                                                
3 Judgement of Mr. Justice Keane dated 27 January 1995 
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I do not attach any significance to the fact that the adjective "serious" does not 

appear before "professional misconduct" in S. 46(l)(a) unlike the provision under 

consideration in Doughty -v- General Dental Council. Only conduct which seriously 

falls short of the accepted standards of the profession could justify a finding by the 

professional colleagues of a doctor (and a similar finding by this Court) of 

"professional misconduct" on his part.” 

 

Further, as was noted by O’Donovan J in Perez v The Fitness to Practice 

Committee4, Keane J. adopted the decision of the Privy Council in Doughty v 

General Dental Council5 which decided that serious professional misconduct 

included a serious falling short, whether by omission or commission, of the standards 

of conduct expected amongst dentists.  

 

As was noted in the Doughty case it is irrelevant that misconduct might be 

attributable to an honest mistake.  In that regard, the Judgement of Lord Hoffman in 

McCandless v General Medical Council6 is apposite: 

 

“There is a duty to protect the public against the genially incompetent as well 

as the deliberate wrongdoers”. 

 

Falling Short 
 

In respect of the seriously “falling short” limb of professional misconduct it is possible 

to make some observations.  The conduct only arises in connection with the 

registrant’s profession.  Similarly, the conduct must represent a departure not merely 

from expected standards but represent conduct that has “seriously fallen short”. 

(Emphasis added) 

 

What does a “seriously falling short” mean?  There must be a departure from 

expected standards.  The departure must be serious: it must be clear, it must not be 

                                                
4 [2005] IEHC 400 O’Donovan J. 29 November 2005 
5 [1973] ALL ER P884 
6 Weekly Report 16 February 1996 
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marginal. The adverb “seriously” is intended to qualify the departure from standards 

as being something of weight, substance and gravity. 

 

Infamous or disgraceful 
 

Addressing the second limb, the concepts “infamous” or “disgraceful” relate to a 

professional context or must have some bearing on the registrant’s profession.   If 

the conduct is sufficiently separate from his professional life then it may not meet the 

“connected test” as set out in Doughty v The General Dental Council. 

 

Similarly, the relationship to the professional context should be assessed again in 

the context of both O’Laoire and Roylance.7 

 

It should be noted that Kenny J in Lynch v Daly referred to “misconduct” in the 

course of the performance of the duties which it [the profession] imposes.  The 

expression “in a professional respect” was the formulation used in section 36 of the 

Veterinary Act 1931.  Kenny J suggested in Lynch v Daly that “disgraceful” implied 

a) An element of conscious wrongdoing or 

b) Something which would be shameful among his profession i.e. cause him to 

incur shame. 

 

Misconduct, in a professional respect was considered in Allinson v General Council 

of Education Medical Council8.  Attention was given to the requirement that the 

conduct must arise “in the pursuit of his profession” and further distinguished 

between infamous conduct generally, being of no consequence, and infamous 

context for a professional medical man. 

 

In Felix v General Dental Council, Lord Jenkin described “infamous” and 

“disgraceful” as including conduct deserving of the strongest reprobation.  Thus, for 

example, honestly holding an incorrect professional opinion was not infamous or 

disgraceful conduct. 

 
                                                
7 [2000] 1AC  311 
8 [1984] 1QB 758 
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The Disciplinary Panel Committee (and indeed the Investigating Committee in a 

preliminary way) of the Teaching Council will have to address:  

Was the registrant’s conduct in so far as it occurred in a professional context (or 

given that he is a professional person)”infamous” or “disgraceful” i.e. comprised 

either a degree of moral turpitude, fraud or dishonesty - the latter concept of 

dishonesty to be considered in context, not otherwise ethical and not trivial. 

Misconduct outside his practice may reflect on his profession and on himself as a 

member of that profession (County Council v W (Disclosure) [1997] 1FLR 574) (sex 

abuse) and Marden v Veterinary Surgeon ([1966] 1QB where a Vet took inadequate 

care of his own animals. 

 

In respect of the above, the Cambridge Dictionary provides the following definitions: 

infamous “famous for something bad”, disgraceful “very bad”, turpitude “wrong and 

evil”. Fraud, a legal concept, refers to the tort of deceit which includes the making of 

representations “knowingly or without belief in its truth, or recklessly, careless of 

whether it is true or false” per Superwood Holdings Plc V Sun Alliance [1995]3 IR 

303. Dishonest is “not honest”. These weighty and high end descriptions of 

wrongdoing are offset by the use of the words “some degree” and “any degree” in 

Keane J’s statement of principles at principle 3. This makes the principles not as 

helpful as they might be in a marginal case. 

 

The Teaching Council Act does not provide a definition of “professional misconduct”.  

Nonetheless, professional misconduct is identified, inter alia, as a ground for 

complaint at Section 42 of the Act. Section 43(17) of the Act provides that the report 

of Disciplinary Committee Panel shall specify the Panel’s findings as to whether any 

allegation is proved against the registrant whether on the grounds that the complaint 

or any of the grounds mentioned in Section 42. 

 

Poor professional performance is defined in Section 2 of the Teaching Council Act 

2001: 

 “poor professional performance”, in relation to a registered teacher, means a 

failure by the registered teacher to meet the standards of competence 

(whether in knowledge and skill or the application of knowledge and skill or 

both) that can reasonably be expected of a registered teacher; 
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The concept of poor professional performance was considered in Corbally v Medical 

Council9. 

 

Hardiman J. in Corbally noted a number of matters in relation to the concept of poor 

professional performance.  He noted10 that: 

 “A significant aspect of the foregoing statutory scheme is that the “sanctions” 

which are available in the case of a finding of poor professional performance 

are exactly those available in the case of a finding of professional misconduct 

…   There is, therefore, no sense in which the offence of “poor professional 

performance” is intrinsically less serious than “professional misconduct”.  

 

Hardiman J. further observed11: 

 “I would apply a “seriousness” threshold to a finding of poor professional 

performance, as well as to professional misconduct for the precise reason 

stated by Mr. Justice Keane – only conduct which represents a serious falling 

short of the expected standards of the profession could justify a finding by the 

professional colleagues of a doctor of poor professional performance on his 

part, having regard, in particular to the gravity of the mere ventilation of such 

an allegation and the potential gravity of the consequences of the upholding of 

such an allegation.” 

 

O’Donnell J. held12: 

 “I also agree with both Mr. Justice Hardiman and Mr. Justice McKechnie that 

only a serious error or a series of errors (which may therefore be serious) can 

justify a finding of poor professional performance.  I agree in particular that 

given the fact that these hearings are conducted in public, and findings are 

made public, that even the lowest sanction of admonishment can have 

devastating consequences for the career and livelihood of the individual 

concerned. It follows in my view, for reasoning essentially similar to that set 

out in the judgment of Keane J. in O'Laoire… that it was intended that such 

                                                
9 [2015] IESC 9 
10 Page 18 
11 Page 31 Para 40 
12 Para 1 
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consequences should not be visited upon a practitioner other than in cases 

which passed a threshold of seriousness. 

 

 I do not however agree that serious should mean “very serious” or that it can 

be said that only conduct sufficiently serious to call into question a doctor's 

registration, which means subjecting a doctor to the ultimate professional 

sanction of being struck off, is sufficient to justify a complaint or finding of poor 

professional performance under the Medical Practitioners Act 2007.” 

 

McKechnie J. summarised his main findings13 

1. the term “poor professional performance” has a threshold of seriousness built 

into it: therefore only conduct or activity, by act or omission, which reaches 

that level, can be said to meet the test; 

2. this threshold applies whether the allegation be one of singularity or as 

involving more than one incident or activity; 

3. there is no different and by implication more serious test for an isolated 

incident such as “very serious” or “grave” or words of similar description: such 

is not justified by the statute nor is it necessitated in the public interest: to 

require the same would simply add confusion; 

4. evidently in the normal course of events, it will be more difficult to meet the 

test if there is but one incident alleged; 

5. conduct which can truly be described as trivial, minor or which can be 

classified as de minimis will not qualify; 

6. whilst outcome, detrimental consequences or causative effect are not 

essential, where present they will be factors for consideration; 

7. subject to such link however, this process is entirely separate and distinct 

from the making, investigation and adjudication of a complaint made under 

Parts 7 to 9 of the Act; 

8. a finding of poor professional performance does not depend on conduct which 

impairs a practitioner's fitness to practise, or which calls into question his 

registration; and 

                                                
13 Pages 50 and 51 Para 101 



10 
 

9. this equally applies to a finding of professional misconduct, although in either 

situation such finding may, but does not necessarily have to, have such 

effect.” 

 

Given the above, it is possible to conclude that the concept of poor professional 

performance is more directed to work competence as opposed to more generalised 

misconduct at work as set out in the second limb “expected standards” part of the 

O’Laoire test. Whether poor professional performance comprises a lower threshold 

of wrongdoing than professional misconduct, notwithstanding the seriousness 

threshold established in Corbally, is a reasonable view and the precise standards to 

apply to each concept and their demarcation will await judicial clarification over time.   

 

The reference to a requirement that a person be adjudged “fit and proper” before 

being registered or re-registered is notable, Such language is not used in for 

example the Medical Practitioners Act 2007 or the Nurses and Midwives Act 2011. It 

may provide further material to be considered and could provide the basis for a 

broader consideration of character in the context of professional misconduct and 

poor professional performance. 
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PART 3 
 
POOR PROFESSIONAL PERFORMANCE: THE CLASSROOM  
 
The Teaching Council Act 2001, as amended in particular by the Teaching Council 

(Amendment Act) 2015(“2015 Act”), provides for the establishment of a Teaching 

Council. The 2015 Act introduced the definition of poor professional performance into 

the 2001 Act and further deleted the definition of professional misconduct contained 

therein. Part 5 of the 2001 Act, dealing with professional discipline came into effect 

on 25th July 2016 by virtue of SI 407/2016: Teaching Council Act 

2001(Commencement) Order 2016. That Teaching Council includes as its objects: 

“To regulate the teaching profession and the professional conduct of teachers”. 

To that end the functions of the Teaching Council14, include the following: 

 

“7. (1)  The functions of the Council shall be to do all things necessary or 

expedient in accordance with this Act to further the objects of the 

Council. 

(2)  Without prejudice to the generality of subsection (1), the Council shall 

perform the following functions: 

 … 

(b)  establish, publish, review and maintain codes of professional 

conduct for teachers, which shall include standards of teaching, 

knowledge, skill and competence; 

    … 

(i)  conduct inquiries into and, where appropriate, impose 

sanctions in relation to, the fitness to teach of any 

registered teacher; 

  …” 

The Act provides for the establishment of an investigating committee15 and the 

disciplinary committee16. 

 

                                                
14 Section 7 of the Teaching council Act 2001) 
15 Section 24 (2) (b) (i)  
16 Section 24 (2) (b) (ii) 
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Section 42 of the Act provides in part: 

“Inquiry by Investigating Committee. 

42. (1)  A person (including the Council) may make a complaint to the  

Investigating Committee in relation to a registered teacher, and 

the Committee may consider the complaint, where that 

complaint concerns any of the following matters in relation to the 

registered teacher: 

(a)  that he or she has failed to comply with, or has 

contravened, any provision of this Act, the Act of 1998, 

the Education (Welfare) Act 2000, the Education for 

Persons with Special Educational Needs Act 2004, the 

Education and Training Boards Act 2013 or any 

regulations, rules or orders made under those Acts; 

(b)  that his or her behaviour constitutes professional 

misconduct; 

(c)  poor professional performance; 

(d)  that he or she has engaged in conduct contrary to a code 

of professional conduct established by the Council under 

section 7(2)(b) 

(e)  that his or her registration is erroneous due to a false or 

fraudulent declaration or misrepresentation; 

(f)  that he or she is medically unfit to teach;  

(g)  that he or she has been convicted in the State of an 

offence triable on indictment or convicted outside the 

State of an offence consisting of acts or omissions that, if 

done or made in the State, would constitute an offence 

triable on indictment; 

(h)  that he or she has failed to comply with an undertaking 

or to take any action specified in a consent given in 

response to a request under section 43(6). 

(1A)  A person who makes a complaint under subsection (1) shall specify 

the conduct of the registered teacher giving rise to the person’s 

complaint. 
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(1B)  The Investigating Committee may consider a complaint relating to the 

matter specified at paragraph (b) of subsection (1) notwithstanding that 

the conduct to which the complaint relates occurred prior to the coming 

into operation of this Part where that conduct— 

(a)  would have constituted a criminal offence at the time that 

conduct occurred, and 

(b)  is of such a nature as to reasonably give rise to a bona fide 

concern that the teacher may— 

(i)  harm any child or vulnerable person, 

(ii)  cause any child or vulnerable person to be harmed, 

(iii)  put any child or vulnerable person at risk of harm, 

(iv)  attempt to harm any child or vulnerable person, or 

(v)  incite another person to harm any child or vulnerable 

person. 

(1C)  The Investigating Committee may consider a complaint concerned 

with any of the matters specified in paragraphs (a), (e) or (g) of 

subsection (1) notwithstanding that the matter to which the complaint 

relates occurred prior to the coming into operation of this Part.… 

(11)  In this section, ‘document’ includes— 

(a)  a book, record or other printed material, 

(b)  a photograph, 

(c)  any information stored, maintained or preserved by means of 

any mechanical or electronic device, whether or not stored, 

maintained or preserved in legible form, and 

(d)  any audio or video recording.” 

 

Section 43, in part provides: 

“Inquiry by Disciplinary Committee 

43. (1) The Disciplinary Committee shall hold an inquiry into the fitness 

to teach of a registered teacher in respect of a complaint 

referred to it by the Investigating Committee under section 

42(9)(a).… 

(9)  Where a hearing is being held before a panel as part of an 

inquiry, the hearing shall be held in public unless— 
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(a)  following a notification under section 43(2), the registered 

teacher or a witness who will be required to give evidence at the 

inquiry or about whom personal matters may be disclosed at the 

inquiry requests the panel to hold all or part of the hearing 

otherwise than in public, and 

(b)  the panel is satisfied that it would be appropriate in the 

circumstances to hold the hearing or part of the hearing 

otherwise than in public. 

… 

… 

(17)  Following the completion of an inquiry by a panel, the panel shall— 

(a)  where it makes no finding against the registered teacher in 

respect of a complaint under any of paragraphs (a) to (h) of 

subsection (1) of section 42, dismiss the complaint, 

(b)  where an inquiry is completed under subsection (7) or where 

the panel makes a finding or findings against the registered 

teacher in respect of a complaint under any of paragraphs (a) to 

(h) of subsection (1) of section 42, make a report of the inquiry 

and shall specify in the report— 

(i) the nature of the complaint, 

(ii) the evidence before the panel, 

(iii) where an inquiry is completed under subsection (7), 

the measures included in the undertaking or consent, 

(iv) where it makes a finding or findings against the 

registered teacher in respect of a complaint under any of 

paragraphs (a) to (h) of subsection (1) of section 42, the 

panel’s finding or findings, 

(v) where any finding in respect of the registered teacher 

is in the terms of section 42(1)(g), its consideration of 

whether that finding affects the fitness to teach of the 

registered teacher, and 

(vi) any other matter in relation to the registered teacher 

which the panel considers appropriate, 
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(c)  where it is satisfied, in respect of a complaint made under 

subsection (1D) of section 42, having regard to the protection of 

children and vulnerable persons, that there is a risk that the 

teacher may harm any child or vulnerable person, cause any 

child or vulnerable person to be harmed, put any child or 

vulnerable person at risk of harm, attempt to harm any child or 

vulnerable person, or incite another person to harm any child or 

vulnerable person, make a report of the inquiry and shall specify 

in the report— 

(i) the nature of the information disclosed in the vetting 

disclosure giving rise to the complaint under that 

subsection, 

(ii) the evidence laid before the panel, 

(iii) its assessment of the risk concerned, and 

(iv) its conclusion in respect of that risk, 

or 

(d)  where it is not satisfied, in respect of a complaint made under 

subsection (1D) of section 42, having regard to the protection of 

children and vulnerable persons, that there is a risk that the 

teacher may harm any child or vulnerable person, cause any 

child or vulnerable person to be harmed, put any child or 

vulnerable person at risk of harm, attempt to harm any child or 

vulnerable person, or incite another person to harm any child or 

vulnerable person, dismiss the complaint. 

(18)  Where the panel dismisses a complaint under subsection (17), the 

panel shall, as soon as practicable, by notice in writing, inform— 

(a) the complainant, 

(b) the registered teacher concerned and such other persons as 

the teacher may request, and 

(c) where the teacher is employed as a teacher, his or her 

employer, 

and shall, at the request of the registered teacher concerned, 

publish a notice to that effect in such form and manner as may 

be determined by the Council. 
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(19)  In this section, ‘document’ includes— 

(a)  a book, record or other printed material, 

(b)  a photograph, 

(c)  any information stored, maintained or preserved by means of 

any mechanical or electronic device, whether or not stored, 

maintained or preserved in legible form, and 

(d)  any audio or video recording.” 

 
Code of Professional Conduct for Teachers 
 
In discharge of its statutory obligations, the Teaching Council has published a Code 

of Professional Conduct for Teachers 2nd Edition 2016 and dated July 2016. 

 

In that document poor professional performance is defined as: 

“A failure by the registered teacher to meet the standards of competence 

(whether of knowledge or skill or the application or knowledge and skill or 

both) that can be reasonably expected of the registered teacher”.   

 

Professional misconduct is described as: 

“Disgraceful or dishonourable conduct either in the course of the registered 

teacher’s profession or otherwise than the course the registered teacher’s 

profession if the conduct is of such a serious nature as would bring the 

profession of teaching into disrepute”. 

 

The Code of Conduct provides a foreward, a glossary including the material set out 

below and an introduction which describes the purpose of the Code, the structure of 

the Code and the context of the Code.  The description of the Code and the structure 

of the Code seems relevant. 

 

The Code then sets out its standards which are central to the practice of teaching 

and expected of registered teachers.  The standards identify teachers’ professional 

responsibilities and are framed as statements under six separate headings; values 

and relationship; integrity; conduct; practice; professional development; collegiality 
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and collaboration.  The standards reflect the complexity and variety in teaching and 

serve to guide professional judgment and practice. 

 

Under the heading context, there is material which would be relevant to any 

disciplinary hearing and in this regard the Code of Conduct notes: 

 

 “The Council is also conscious of the myriad factors beyond teachers’ control 

which have a bearing on their work including: 

 

• the engagement of parents and the wider community 

• The commitment and engagement of pupils/students 

• The availability of resources and supports 

• Opportunities for teachers’ professional development 

• The accelerated degree of educational change 

• The pace of legislative change 

• Economic and societal factors. 

 

Thereafter17, the Code sets out provisions in respect of professional practice: 

 

 “Professional practice teachers should: 

 

4.1 maintain high standards of practice in relation to pupil/student learning, 

planning, monitoring, assessing, reporting and providing feedback 

 

4.2 apply their knowledge and experience in facilitating pupils’/students’ 

holistic development 

 

4.3 plan and communicate clear, challenging and achievable expectations 

for pupils/students 

 

4.4 create an environment where pupils/students can become active 

agents in the learning process and develop lifelong learning skills 

                                                
17 Page 8 
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4.5 develop teaching, learning and assessment strategies that support 

differentiated learning in a way that respects the dignity of all 

pupils/students 

 

4.6 inform their professional judgement and practice by engaging with, and 

reflecting on, pupil/student development, learning theory, pedagogy, 

curriculum development, ethical practice, educational policy and 

legislation 

 

4.7 in a context of mutual respect, be open and responsible to constructive 

feedback regarding their practice and, if necessary, seek appropriate 

support, advice and guidance 

 

 4.8 act in the best interest of pupils/students.” 

 

As is clear from the Code of Professional Conduct for Teachers (2016) the principles 

contained therein are at a level of principle.  There are no detailed rules as to how 

teachers should conduct themselves in different situations.  Therefore, the 

disciplinary panels which will consider complaints and where provided for conduct 

oral hearings will have to elaborate over time their own more detailed evaluation of 

alleged professional wrongdoing contained in Section 42 of the Act. 

 

I might draw your attention to some features. There can be retrospective effect of the 

Act (section 42(1C)) but not in respect of poor professional performance and a 

complaint may be made in respect of matters that occurred outside the State. 

 

Examples of clear poor professional performance come to mind. For a teacher to 

attend in class on a consistent basis and direct the pupils to read a textbook is not 

teaching. That is supervised study. A failure of a teacher to co-operate with 

colleagues and school principal as regards syllabus or school timetable would be a 

poor professional performance.  There are the authors’ preliminary views by way of 

illustration.  They are not to be understood as comprising pre-judgment. 
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How might professional performance be measured?  It might be suggested that 

examination results are a measure of a teacher’s performance.  Of course, teachers 

don’t sit the exams (much in the same way as the coach doesn’t go on to the rugby 

pitch, the soccer pitch or the hockey pitch or dive into the swimming pool or run on to 

the athletics’ track).  Students and pupils must take responsibility for their own 

education and their own exam performance.  Nonetheless, in an extreme situation, 

there could be weight given to exceptionally poor exam results for which there was 

no other rational explanation. 

 

If a cohort of students over time prosper in every course but (for example say 

geography) the same good students all failed in some catastrophic way their public 

exams (Junior Cert or Leaving Cert) then that might be relevant evidence as to a 

teacher’s performance. 

 

It has also been suggested that much like the school inspector, expert evidence 

might require an expert to attend in the classroom and observe the teacher.  Such 

observations take place in teacher training and there does not seem to me to be any 

reason in principle why such observations couldn’t take place.  However, having said 

that, it is clear that even the most unobtrusive observer, automatically, immediately 

and materially alters the dynamic in the classroom.  Every single student knows that 

there is an outside observer.  The teacher knows the observer is there as well.  In 

these circumstances the taking of observations already alters what is being 

observed.  

 

It does seem to me that evidence as to performance will be a mixture of factual 

evidence, perhaps from former or existing students.  There will also be some expert 

evidence.  In these circumstances, I thought it might be useful to identify some of the 

principles which apply to the giving of evidence by children and how expert evidence 

is treated differently from ordinary evidence as to what a person has seen or heard 

(i.e. evidence by way of direct observation). 
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Evidence of Children 
 

In R v Hayes the English Court of Appeal, in addressing the situation of a 12 year old 

boy who knew nothing of the existence of God, was tendered as a witness.  The 

Court held that the primary test was: 

 

 “Whether the child has a sufficient appreciation of the solemnity of the occasion 

and the added responsibility to tell the truth, which is involved in taking an oath, 

over and above the duty to tell the truth which is an ordinary duty of normal 

social conduct.” 

 

In addition, there is now provision for children to give unsworn evidence where they 

are able to give an intelligible account of events.  Section 28 of the Children Act 1997 

provides that in any civil proceedings: 

 

 “The evidence of a child who has not attained the age of 14 years may be 

received otherwise then on oath or affirmation if the Court is satisfied that the 

child is capable of giving an intelligible account of events which are relevant to 

the proceedings”. 

 

Expert Evidence 
 

As regards expert evidence Charleton J in James Elliott v Irish Asphalt Ltd 

addressed the applicable principles: 

 

“Expert Evidence 
10. The most striking feature of this case was the inability of the experts as to 

engineering, architecture, geology and petrography on each side to agree on 

anything of importance to the case. It is not the function of the Court to 

propound its own scientific theory as to any feature of the evidence. Instead, a 

decision must be made as to which side of the case, on each particular issue, 

may be regarded as probable. An expert witness attains a high degree of 

regard in the judgment of an issue because, by her or his experience and 

study, adjudication on a subject outside the ordinary experience of a judge 
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may be made. The role of the expert is to elaborate on the principles 

applicable to an esoteric discipline and to indicate why, as a matter of good 

sense and as a matter of opinion, a finding of fact ought to be made in one 

way rather than in the other. In Davey v. Magistrates of Edinburgh [1953] S.C. 

34 at 40, the Court of Session, through the Lord President, Lord Cooper, 

made this statement as to the correct approach by a court to the testimony of 

experts:- 

"Expert witnesses, however skilled or eminent, can give no more than 

evidence. They cannot usurp the functions of the jury or Judge sitting 

as a jury, any more than a technical assessor can substitute his 

advice for the judgment of the Court - S.S. Bogota v. S.S. Alconda 

[1923] S.C. 526. Their duty is to furnish the Judge or jury with the 

necessary scientific criteria for testing the accuracy of their 

conclusions, so as to enable the Judge or jury to form their own 

independent judgment by the application of these criteria to the facts 

proved in evidence. The scientific opinion evidence, if intelligible, 

convincing and tested, becomes a factor (and often an important 

factor) for consideration along with the whole other evidence in the 

case, but the decision is for the judge or jury." 

Normally, no witness is entitled to express an opinion. An expert, however, is 

and this is on the basis that the expertise of the witness has enhanced his or 

her testimony to allow for an exception to the ordinary rule. Additionally, experts 

are often allowed to express even a view on the ultimate issue which is for 

decision by the court. This could be whether there was a want of care in the 

construction of a building which has collapsed causing personal injury, or it 

could be as to whether, as between a choice of phenomena only one of which 

establishes liability, one is more likely than any other.” 

 
Types of Evidence 
 

What kinds of evidence might be proffered at such hearings?  It is noteworthy that 

the definition of documents in both section 42 (11) and Section 43 (19) includes 

audio and video recording. It seems to me that there must be substantial risk, 

perhaps contrary to school policies, that many students have the facility to record (by 
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audio and also by video) some or all of the classroom activity.  There is every 

possibility that a pupil may be able to capture the very moment of questionable 

conduct in the classroom.   Of course, these students can give evidence of this.  

However, what would be the attitude of the disciplinary panel in addressing any such 

evidence. Is such evidence admissible?  Are there any constraints on its 

admissibility?  What are the legal principles engaged here? 

 
Admissibility of audio/video recording  
 

Photographs, audio and video recordings are admissible as real evidence.  Real 

evidence is material that the Court itself can observe or examine.  Examples would 

include material objects, the appearance of a person, the demeanour of a witness. 

 

As regards audio and video recording, it is clear that the Panel must be careful to 

establish the authenticity of the recording proffered.  The Panel may wish to consider 

the circumstances in which the video came into being and its history and condition 

since then.  In Murphy on evidence18 the author addressed this concern:- 

 

 “The Court must, before admitting recordings as evidence, be satisfied that the 

evidence which may be yielded as relevant and that the recording produced is 

authentic and original.  The requirement of proof of originality is meant by 

evidence sufficient to raise a prima facie case, in that the providence and 

history of the recording, up to the moment of production in court, and properly 

accounted for.  If there is any real possibility that the recording might have been 

interfered with, and it is not original, should be excluded.  Moreover, it may be 

that where a recording is a subject of poor quality that it would be wrong to 

expect the jury to form a fair assessment of the contents, it should be 

excluded.” 

 

As regards the nature of the evidence, the author noted:19 

 

                                                
18 Oxford University Press 15th Edition  
19 Page 33 
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 “The recordings are, therefore, to that extent real evidence and often have an 

effect similar to a view or the production of a material object.  To the extent that 

recordings are admissible as real evidence, it has no objection to admissibility 

that the evidence is meant to, and does in fact, convey information because it 

was offered for direct observation by the Court, and not as a species of 

hearsay.” 

 

Unlawful and unconstitutionally obtained widens 
 

An audio or a video recording is real evidence.  It is, in principle, admissible in 

evidence.  Both the civil and criminal courts, as a matter or every day practice, admit 

both video and audio recordings into evidence.   

 

However, there may be constraints in the admissibility of such evidence.  It is beyond 

the scope of this paper to provide a definitive view on the circumstances in which 

such evidence might be excluded.  Nonetheless, it is possible to sketch some of the 

issues.   

 

Evidence that is otherwise probative may be excluded on the basis of being either 

unlawfully or unconstitutionally obtained.  In what way might video or audio evidence 

be unlawful?  Such evidence may be obtained in breach of school policies.  Such a 

school policy would not, of itself, amount to any effective impediment to the 

admissibility of such evidence.  However, in so far as school policies or 

arrangements between pupils and teachers and the school may be considered to be 

contracts, and the finding of such would depend on the particular circumstance, it 

may be possible to argue that the obtaining of video or audio evidence might be a 

breach of contract.  If there was such a breach of contract, then the evidence would 

be, having been obtained in breach of contract, unlawfully obtained evidence.  

Similarly, it may be that the Data Protection Acts 1998 to 2003 and EU General Data 

Protection Regulation may similarly provide a basis for objecting to the admissibility 

of such evidence.  A further basis could arise under a common law right to privacy or 

a common law right to “confidence”.  In respect of the latter, this is a concept which 

embraces communications which are understood to be confidential and imposes a 
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duty of confidentiality on the participants.  Thus, to admit such otherwise confidential 

evidence would be unlawful. 

 

A further aspect then is whether or not any part of this evidence could be considered 

to be unconstitutionally obtained.  There is certainly a right to privacy and this was 

established in Kennedy v Ireland. 

 

The right to privacy is not absolute.  A good example of a balancing of the 

constitutional right to privacy with other competing constitutional rights is to be found 

in Cogley v Radio Telefís Éireann20. That case concerned a television programme 

which intended to use footage obtained by the use of a concealed camera.  Clarke J. 

conceded that the plaintiffs i.e. the nursing home, had a constitutional right of privacy 

and an entitlement to ensure that the broadcasting authority did not unreasonably 

interfere with this right.  

 

Those rights were not unqualified. As regards the balancing exercise, Clarke J. held 

that there was a legitimate and weighty public interest in the issues that had been 

raised by the programme and that any balancing exercise would require significant 

weight to be attached to this fact.  He concluded that RTÉ had shown there was a 

real, significant and weighty public interest and he refused to grant an interlocutory 

injunction to restrain the broadcast.  

 

The State’s duty to protect private or confidential material may be qualified by 

statute, provided the statute is based on the legitimate public interest consideration.  

In National Maternity Hospital v Information Commissioner,21 Quirke J. held that the 

right to privacy was recognised in the Freedom of Information Act 1997 but that right 

had to be balanced against the public interest.  He held that circumstances may 

arise where the disclosure of sensitive information held by a public body affecting the 

interests of individuals may be required in the public interest.  The Act had qualified 

the State’s duty of confidence to members of the public in relation to certain private 

sensitive information.  

                                                
20 [2005] 4 IR 79 
21 [2007] 3 IR 643 



25 
 

A similar approach was noted in Trent v Commissioner of An Garda Síochána22 

where O’Donovan J. held that the existence of a constitutional right to privacy did not 

mean that legitimate inquiries before the Garda Síochána Complaints Board 

constituted a violation of the said constitutional right of privacy.  In Kane v Governor 

of Mountjoy Prison23 the Supreme Court concluded that Garda surveillance was 

justified in the circumstances of the case.  Similarly, in Director of Public 

Prosecutions v Kenny24 Barron J. held that a detained person while still enjoying a 

right of privacy while in custody did not have his right breached by being observed by 

persons who were lawfully required to deal with him while he was detained.   

 

As can be seen from the above, there may well be constitutional rights which 

deserve protection and need to be balanced as against other rights. 

 

The Supreme Court has addressed the issue of unconstitutionally and illegally 

obtained evidence in long standing and recent cases. The most recent 

comprehensive review is the Judgement of the Supreme Court in DPP v JC. That 

case also reviewed existing Case Law include People (AG) v O’Brien which 

addressed the question of illegally obtained evidence.  Again, it will be beyond the 

scope of this paper, and might require more than one paper to address the issues 

involved here.  However, it is clear that there is a number of complex issues which 

would have to be addressed before deciding to admit any such evidence. 

 

To complete this analysis, it is worth bearing in mind the approach the Supreme 

Court in Kennedy v The Law Society of Ireland to the question of illegally obtained 

evidence in the context of Regulatory Authorities. 

The issue of illegally obtained evidence was addressed in Kennedy v Law Society of 

Ireland (No. 3) where Fennelly J. held25: 

 

 “The courts should be slow to adopt any mechanical exclusionary rule which 

makes it easy to prevent disciplinary tribunals from receiving and hearing 

relevant and probative material. A balance must be struck between the rights 
                                                
22 [1999] IEHC 84; (Unreported, High Court, O’Donovan J., 15 January 1999) 
23 [1988] IR 757 
24 [1992] 2 IR 141 
25 [2002] 2IR 458  
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of individuals and those professional bodies assigned the task of supervising 

their behaviour so as to give careful weight to competing considerations: 

firstly, the test adopted should not unduly impede the latter types of bodies 

from performing their duty of protecting the public from professional 

misbehaviour; secondly, members of professional body should be protected 

from such clear abuse of power as would render it unfair that the evidence 

gathered as a result be achieved.” 

 

Concluding remarks 
 

The concept of poor professional performance was developed to address a 

perceived lacuna in the existing regulatory regimes, especially for medical 

professionals.  The Judgement of Keane J. in O’Laoire was one attempt to address 

the perceived lack of scope in the definition of “professional misconduct”.  A second 

attempt was the introduction of the concept of “poor professional performance” in 

recent Acts including the Teaching Council Act, as amended. 

 

The relationship between professional misconduct and poor professional 

performance has yet to be fully delineated.  Further, whether the “seriousness” 

threshold as identified in Corbally is exactly the same as of the seriousness 

threshold that applies in O’Laoire has to be judicially determined in a conclusive way. 

 

Having said that, investigative and disciplinary committees and disciplinary panels 

under the Teaching Council Act 2001 are now furnished with helpful statutory and 

judicial materials to assist in the discharge of their statutory duties.  In carrying out 

their statutory duties, the Committees and Panels will have to bear in mind the 

existing Case Law.  They will also have to address the applicable Codes of Conduct.  

Further, in the light of their own experience, they will have to develop applicable 

standards for the teaching profession.  Further, as a matter of practicality, such 

Committees and Panels will have to be conscious of the possibility that children, at 

least in some cases, may be required to give evidence.  Further, a crucial feature of 

any such hearings would be the issue of expert evidence.  How, and under what 

conditions or circumstances, such expert evidence might be obtained will be a matter 
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of debate.  Finally, there is certain to be exceptional cases where video or audio 

footage might be relevant.   

 

Given the nature of the profession, and the different stakeholders involved, it is clear 

that those discharging statutory duties under the Teaching Council Act 2001 will face 

interesting and challenging questions. Further, the existing statutory definitions and 

jurisprudence of the Courts will have to be addressed in the context of the unique 

characteristics of the teaching profession. 

 

Patrick McCann 23 June 2017 
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DISCIPLINARY PROCEDURES AT LOCAL LEVEL  
 

DENISE BRETT SC 

 

 

Every teacher is personally accountable  
for his/her own work performance1. 

 

INTRODUCTION: 

 

Part 5 of the Teaching Council Act 2001 on Fitness to Teach came into operation as 

and from 25th July 20162 and, in the main, the Teaching Council will only look at 

events occurring on or after that date. Its operation is being covered in other papers 

but uniquely Part 5 as a fitness to practice regime will not operate in respect of an 

application or appeal to the Teaching Council where, inter alia “procedures 

established under sections 24 and 283 of the Education Act, 19984, or the Education 

and Training Boards Act 2013, as the case may be, have not been exhausted, save 

where there are good and sufficient reasons for considering the application or appeal 

notwithstanding that fact”5.   

 

This paper focuses upon such existing disciplinary process in place, established 

under s. 24 of the Education Act, by way of Circular, in respect of competency issues 

of teachers6. There are different procedures set out in the Circulars to be followed for 

competency and other disciplinary / non-competency issues. Either procedure may 

be relevant depending on the circumstances, professional misconduct being one of 

the grounds for investigation by the Council. The Teaching Council Act requires that 

                                                      
1 Circular 60/2009 - Towards 2016 
2 and applies only to complaints made after this date 
3 S. 28 of the Education Act 1998 has not as yet been commenced. 
4 As amended, now s. 24 applies to ETBs 
5 See s. 42 (5) (b) (ii) of the 2001 Act, as amended. See also Website of Teaching Council, FAQs 
6 For the sake of efficiency, this paper focuses only upon the procedures set out for Teachers but it 
should be noted that there are separate disciplinary procedures relating to Principals, which must be 
followed in respect of under performance / competency issues of a Principal as a teacher. 
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such procedures be ‘exhausted’ before its jurisdiction commences7 such that a 

complaint will have been teased out in a fulsome process over some time before it is 

investigated by the Teaching Council. In McEneaney v Cavan & Monaghan ETB8, 

Ryan P. in the Court of Appeal, in respect of the earlier non statutory Circular 

59/2009 then in force for VECs, encourages dealing with matters at the lowest level 

‘practicable or possible’9.  

 

Local disciplinary procedures, formally created under s. 24 of the Education Act 
1998, are set out in Circulars 60/200910 and 71/2001411 - ‘Towards 2016, Revised 

Revised Procedures for Suspension and Dismissal of Principals Section 24(3) of the 

Education Act (1998)’ (“the Circulars”12). This statutory basis makes challenge 

thereto amenable to judicial review in the event of complaint13. The Circulars provide 

for the process commencing with the Hearing at Stage 4 where ‘the work or conduct 

issue is of a serious nature’. 

 

LOCAL PROCEDURES - COMPETENCY 
 

                                                      
7 Other than where the Investigating Committee has determined there are good and sufficient reasons 
for the Teaching Council conducting its own investigation.  
8 [2016] IECA 63 – a case in which personal health issues overshadowed the disciplinary process that 
9 See para 39: “The actual procedure is that the matter should be dealt with at the lowest level 
practicable or possible. The process envisages going from informal resolution sure series of steps, and 
ultimately to a formal hearing, and that is the conclusion of the process subject to a right of appeal 
there is also provided in the scheme outlined in the Circular.” This sentiment was echoed strongly in 
the recent Supreme Court decision in Ruffley v St Anne’s (see later) where O Donnell J rued the 
absence of informal resolution with “sensitivity and goodwill at any of the number of points on which 
it may have been possible to resolve it without litigation” of what was ultimately a “relatively minor 
and routine matter that ought to have been capable of being addressed in a small school where 
personal relationships were important and where the plaintiff had worked for 10 years”. McEneaney 
was a case where departure from the requirements of the Circular was upheld as being appropriate 
in the particular circumstances of the case and in light of the conduct of the applicant herself. 
10 Re: Primary, Secondary and Community & Comprehensive Schools 
11 Re: Education and Training Boards 
12 See Appendix 1 
13 See Brown v The Board of Management of Rathfarnham NS [2008] 1 IR 70 more recently 
considered in Kelly v St Joseph’s NS, Valleymount [2013] IEHC 392, a post 60/2009 Circular case in 
which the serious consequences for the Principal involved was also a key factor. Absent a statutory 
element and depending on the nature of the decision or the seriousness of the consequences for the 
individual concerned, challenge may be under normal private law procedures such as breach of 
contract – for which, see earlier decision of Becker v Board of Management of St Dominick’s [2005] 
IEHC 169, considered by O Keefe J in Hand v. Ludlow [2009] IEHC 583, (distinguished by Peart J.) 
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The procedures in respect of underperformance14 set out in the Circulars envisage 

5 stages – see Appendix 1 for detail but in brief: 

STAGE 1: INFORMAL PROCESS15 - between Principal and Teacher, which 

recognises that the Principal16 is best positioned to identify 

professional competence issues in a teacher’s work. The process is 

essentially oral. The teacher must be given all relevant 

documentation and a copy of the agreed procedures17 & advised to 

familiarise themselves with the various stages and possible 

sanctions. Available supports must be advised. The principal will 

seek to explore with the teacher the underlying causes of the 

underperformance and, if possible agree the steps to take to 

address the matter. A note / record (ideally agreed) should be kept 

of the process and outcome. 

 

STAGE 2: FORMAL PROCESS - Where matters were not resolved at the informal 

stage, they progress to the formal stage where the Principal 

provides a written report18 to the Chair of Board of Management / 

Education Officer of ETB19. The teacher must be given a copy of the 

report at the same time20 and have opportunity to respond. The 

teacher can invoke State 3 within 10 days of receipt of report. 

BoM/ ETO will consider the report & any response and teacher has 

opportunity to address the BoM/EO, who decide if grounds to invoke 

formal process. Principal charged with defining Improvement Plan 

which specifies the perceived deficiencies, the required improvement 

& the time frame and must meet with the teacher to discuss. If such 

                                                      
14 The procedure in respect of disciplinary matters other than professional competence issues also 
envisages both an Informal and Formal process, with the latter culminating in escalating warnings at 
the end of the first 3 formal stages (verbal, written & final written warnings) with stage 4 providing 
for action and stage 5 an appeal. An appeal is possible at each stage of the formal process (to a 
nominee of the BoM re stage 1; to the BoM re stages 2 & 3 and to the DAP re stage 4). 
15 Resolution if at all possible at informal stage is consistently encouraged! 
16 The position of a school Principal is set out in sections 22 – 24 of the Education Act 1998 
17 Ie the Circular 
18 In the case of procedures involving a Principal, the report will be prepared by the Chair of the BoM 
/ EO to the BoM or ETB 
19 Or other Officer of ETB nominated by the CE of ETB 
20 See Joyce below. 
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improvement not achieved, BoM/EO considers matter further. 

Teacher has opportunity to respond. 

Can decide: Improvement sufficient; (ii) Plan to be modified; (iii) 

Improvement not achieved. 

  

STAGE 3: EXTERNAL REVIEW - Chief Inspector requested to review work of 

teacher by BoM / EO. Teacher informed & all documentation 

provided. If CI agrees to request for review, personnel assigned. 

May involve a number of visits. Teacher is expected to cooperate 

(failure to do so is disciplinary matter). Report, in which conclusions 

are set out is presented to CI who makes it available to BoM/EO & 

teacher. Either no action warranted or process proceeds to 

disciplinary process. 

 

STAGE 4: HEARING - meeting of Board of Management / Chief Executive of 

ETB. Teacher provided with opportunity to attend, on 7 school days’ 

advance notice, accompanied by a representative21. Teacher must 

be given an opportunity to make his/her case in full and to challenge 

any evidence after which BoM / CE decides. If a sanction is to be 

imposed, it must be reasonable & proportionate (and reviewed if not 

dismissal)! 

SANCTIONS AVAILABLE:  

~  Final written censure 

~  deferral of an increment 

~  withdrawal of an increment 

~  suspension (for a limited period/specified purpose) with pay 

~  suspension (for a limited period/specified purpose) without pay 

 ~ dismissal 

 

STAGE 5: APPEAL TO DISCIPLINARY APPEAL PANEL appointed by BOM / CE22 by 

way of written submission & reply whereafter, if in time and not 

                                                      
21 Which may now include legal representation 
22 The imposition of a sanction is a matter for the employer – see Kelly who retains the discretion not to 
endorse the recommendation of the DAP. 
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frivolous / vexatious / without foundation, a hearing will be conducted 

at which oral evidence may be heard. Where it belives grounds for 

review have been established, the DAP may issue advisory 

recommendations which can be accepted or rejected by employer, 

who retains the final decision in any disciplinary action and who 

must set out in writing the reasons for its decision. There are 6 

grounds of appeal to DAP set out: 

(i) The provisions of the agreed procedures were not adhered to; 

(ii)  All the relevant facts were not ascertained; 

(iii)  All the relevant facts were not considered or not considered in 

reasonable manner; 

(iv) The teacher was not afforded a reasonable opportunity to 

answer the allegation; 

(v) The teacher concerned could not be reasonably expected to 

have understood that the behaviour alleged would attract 

disciplinary action; 

(vi) The sanction recommended is disproportionate to the 

underperformance or misconduct alleged. 

 

 

FAIR PROCEDURES / NATURAL JUSTICE IN THE LOCAL PROCEDURES: 
 

Any process leading to a decision must comply with whatever procedural rules may 

be laid down by law for making the decision concerned and with fair procedures, a 

fundamental concept underpinning all investigations where a person’s good name or 

reputation is at risk. Strict attention to fair procedures / natural justice requirements is 

crucial not only because of the very serious potential consequences for the teacher 

concerned – a decision can interfere with their constitutionally protected right to earn 

a livelihood and/or their right to a good name, which the constitution guarantees to 

‘protect against unjust attack’ – but also for the integrity of the decision itself. As O 

Donnell J in the Supreme Court in Ruffley v St Anne’s23 puts it “[t]he guarantee of 

                                                      
23 See below 
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fair procedures is based on the theory that if fair procedures are followed, a fair 

result will ensue…” or Ryan P in the Court of Appeal in Shatter v Guerin24: 
It is true that the cases are clear in declaring that there is no one size fits all set of 

procedures that must apply to every inquiry or investigation or process undertaken by 

or on behalf of the Government or a Department. But the basic principle is clear. Not 

only that, before people spoke of the full panoply of fair procedures or In Re Haughey 

rights, there were the two classic principles of natural justice, nemo iudex in causa 

sua and audi alteram partem. It is only one function of those rules and of fair 

procedures generally that they afford protection of rights; they also operate to 

enhance the validity of any conclusions reached. 
 

The higher the level of investigation, the greater the onus to get it right! Where an 

investigation does not result in findings of fact against a person, then fair procedures 

do not apply insofar as that person’s right to be heard does not arise. 

 

The procedures set out in the Circulars are intended to comply with the general 

principles of natural justice and provide: 

• that there will be a presumption of innocence. No decision regarding disciplinary 

action can be made until a formal disciplinary meeting has been convened and 

the employee has been afforded the opportunity to respond to the allegations 

raised 

• that the employee will be advised in writing in advance of a disciplinary meeting 

of the precise nature of the matters concerned and will be given copies of all 

relevant documentation. In the case of a complaint, this detail will include the 

source and text of the complaint as received. A complaint should be in writing. 

• that details of the allegations, complaints or issues of professional competence 

be put to the teacher concerned 

• that the right of a teacher concerned to have access to and to view his/her 

personnel file (to include all records in relation to the teacher in hardcopy or 

electronic format, held by the school) will be fully respected 

                                                      
24 [2016] IECA 318, the recent case in which the ex Minister for Justice challenged a 
‘scoping/preliminary’ report into certain allegations regarding Gardaí, Ryan P in the Court of Appeal 
heavily criticised the absence of fair procedures in the preparation of the report on the basis that 
inter alia, as an intended to be public report, albeit not a final one, it had the capacity to impact 
upon the good name and reputation of the applicant. 
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• that the teacher concerned be given the opportunity to respond fully to any such 

allegations, complaints or issues of professional competence 

• that the teacher concerned is given the opportunity to avail of representation by a 

work colleague or trade union representative/s25 

•  that the teacher concerned has the right to examine and challenge all evidence 

available and to call witnesses or persons providing such evidence for 

questioning26.  

• that the teacher concerned has the right to a fair and impartial examination of the 

issues being investigated, taking into account the allegations or complaints 

themselves, the response of the teacher concerned to them, any representations 

made by or on behalf of the teacher concerned and any other relevant or 

appropriate evidence, factors or circumstances 

• that the board of management, as employer, has a duty to act reasonably and 

fairly in all interactions with staff and to deal with issues relating to conduct or 

professional competence in a confidential manner which protects the dignity of 

the teacher. 

• that all matters relating to the disciplinary procedure are strictly confidential to the 

parties and their representatives  

• that it will be considered a disciplinary offence for any person to intimidate or 

exert inappropriate pressure on any person who may be required to attend as a 

witness. 

• that where a decision is taken to impose a disciplinary sanction, the sanction 

imposed will be in proportion to the nature of the conduct/behaviour/performance 

that has resulted in the sanction being imposed. 

• These procedures are without prejudice to the right of a teacher to have recourse 

to the law to protect his/her employment 

 

If a teacher opts not to avail of a particular option open to him/her27 in the local 

procedures (having been appropriately advised of a right to do so), s/he would not be 

prevented from doing so in any subsequent investigation before the Teaching 

Council. 

It is difficult to over emphasise the need to ensure that fair procedures are applied 

and are seen to be applied where a result adverse to a person’s good name or 
                                                      
25 and now legal representation in light of Lyons v Longford & Westmeath ETB (below) 
26 and now have Counsel cross examine the complainant per Lyons. 
27 eg to have legal representation or to cross examine witnesses 
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reputation is possible. In Borges v. Fitness to Practice Committee28 Keane C.J. 

stated:- 
“It is beyond argument that, where a tribunal such as the first respondent 

is inquiring into an allegation of conduct which reflects on a person's good 

name or reputation, basic fairness of procedure requires that he or she 

should be allowed to cross-examine, by counsel, his accuser or accusers. 

That has been the law since the decision of this court In re Haughey [1971] 

I.R. 217 and the importance of observing that requirement is manifestly 

all the greater where, as here, the consequence of the tribunal’s finding 

may not simply reflect on his reputation but may also prevent him from 

practising as a doctor, either for a specified period or indefinitely.” 
 

PREPARATION OF A REPORT 
 

The pre-hearing stage of the formal local procedures envisages the preparation of a 

report by the Principal / EO for the BoM/ETB. The care with which the preparation of 

such a report is emphasised in Joyce v Board of Management of Coláiste 
Iognáid29 where, in the context of an interlocutory injunction application, Binchy J 

confirmed that “the principles of fair procedures and natural justice do not apply to 

the investigator’s stage provided that, in the words of Clarke J in Minnock [v Irish 
Casing Company Ltd30] “no findings of any sort are made on behalf of the inquirer 

other than to determine whether there is sufficient evidence or materials to warrant a 

formal disciplinary process.31” Binchy J held that it was only at the stage in the 

process after the production of the report that the Principal was entitled to participate 

and make submissions32. He concluded, on this point, that: 
…it is clear from the authorities that’s where the investigator goes beyond the mere 

gathering of facts in order to determine whether or not there is a case to answer to 

warrant a formal disciplinary proceedings (sic) and makes findings or draws 

conclusions, the enquiry can not any longer be characterised as one which Clarke J. 

                                                      
28 [2004] 1 I.R. 103. See also Hardiman J in Maguire v. Ardagh [2002] 1 I.R. 385 
29 [2015] IEHC 809.  
30 [2007]18 ELR 229 – see also O Connor v Adigun Ltd [2017] IEHC 123 where Twomey J refused an 
interlocutory injunction restraining disciplinary proceedings against a pharmacist on the basis that 
fair procedures were applied at the early stage. 
31 See para 75 
32 See para 74 but the court emphasised that there was nothing preventing the Chairman so doing if 
he wished, it was simply that the procedures did not oblige him so to do. 
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described in Minnock of a “pure evidence-gathering type” to which the rules of 

natural justice do not apply33. 

 

A mandatory injunction (which requires establishing that there is a strong likelihood 

of succeeding at full trial) was granted on the basis that, inter alia, notwithstanding 

any cautions to the Board accompanying earlier drafts, the report prepared “was not 

just a statement of facts but also findings and conclusions which have been made 

without affording the plaintiff any opportunity to respond, thereby depriving the 

plaintiff of fair procedures and natural justice” and “if Circular 60/2009 envisages the 

making of findings as part of the preparation of a comprehensive statement of the 

facts, then it is clear that the plaintiff would be entitled to fair procedures and natural 

justice at that stage in the process i.e. when the report is being prepared by the 

chairperson.” 

 

In Shatter v Guerin34, express qualifications in the respondent’s report to the effect 

that the exercise was a narrative account35 or that the review was not making 

findings of fact36 (neither of which was accepted by the court of appeal, overturning 

the High Court37 in this regard) were insufficient to save the conclusions of the report, 

the damaging effect of which Ryan P stated was not ‘negatived or mitigated by’ such 

qualifications. Neither time constraints nor the herculean nature of the task the 

respondent was set were sufficient to oust the imperative of the application of fair 

procedures and in particular in that case the 2nd maxim of audi alterem partem.  

 

For the purposes of preparation of any such a preliminary report where fair 

procedures are not applied, Ryan P’s caution in respect of that preparation is 

apposite: 
81. If it was a preliminary scoping report and no more, care was needed to keep any 

opinions and conclusions to what was appropriate to that function. That means that 

they should have been preliminary, general and enquiring. …… It ought not say that 

                                                      
33 See para 80. Binchy J also considered McLoughlin v Setanta Insurance Services Ltd. [2011] IEHC 
410 
34 above 
35 see paras 60 & 61 of judgment of Ryan P 
36 see para 65 ibid 
37 Noonan J 



 10 

this person or these specific people made these errors or fell to be criticised. If those 

precepts were not observed, the danger was that the intended preliminary inquiry 

might trespass on the remit of the proposed Commission of Investigation….. 

 

Where findings of fact are made, fair procedures must be applied. In the recent case 

of Lyons v Longford Westmeath ETB38 the preparation of a report in respect of an 

allegation of bullying by a deputy principal, managed under the agreed Bullying 

Prevention Policy, was outsourced to a Third Party whereafter the Chief Executive of 

the Respondent ETB adopted the report39 without reference to the applicant and 

intended to progress to the disciplinary process, commencing with Stage 4 of 

Circular 71/2014 on the basis that the report concluded bullying was established,40 

which was conduct of a serious nature. The applicant argued, inter alia, that the 

Chief Executive had formed the view that the documentation indicated that the Third 

Party in this early investigation had made findings of fact on which he could rely. The 

respondent highlighted the restrictive options open to it under the bullying 

procedures – ie either to accept or reject such a report41 and argued that fair 

procedures had been applied. The applicant had never sought to cross examine in 

the course of the investigation by the Third Party nor sought legal representation 

therefor. The respondent submitted that “In this instance, at all times it was known 

that the bullying policy was not purely an ‘evidence gathering exercise’ but also the 

policy implies that the investigators required to make findings.” In asserting that the 

applicant was now estopped from complaining of the lack of an opportunity to cross 

examine, the respondent argued that “The underlining fact is that the applicant 

participated fully in that process without even once raising the issue of either where 

or to whom the report of the investigation was going to be sent. He did not raise the 

possibility of cross-examining throughout the process. In such a circumstances he 

submitted that an estoppel arises, as to his right to cross-examine presently.”  

 

                                                      
38 [2017] IEHC 272. I understand there is no indication as yet whether the judgment will be appealed. 
39 which had not been prepared by the Principal as required by Circular 71/2014 
40 In 4 specific instances, other complaints were not upheld 
41 which was accepted in toto including aspects favourable to the applicant 
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Having set out at length the arguments advanced by both parties, together with the 

relevant procedures set out in both Circular 71/201442 and the Bullying Prevention 

Policy, the court analysed the factual circumstances and held: 
95. It is quite clear to this Court that the proceedings adopted by Graphite 

Recruitment HRM Ltd. is in breach of Article 40(3)(1) and (2) of the Constitution of 

Ireland by the refusal to allow legal representatives to appear on behalf of the 

applicant. The processes adopted by Graphite Recruitment HRM Ltd. failed to 

vindicate the good name of the applicant, in their refusal to hold an appropriate 

hearing, whereby the applicant through solicitor or counsel may have cross-

examined the complainant. Equally, the complainant ought be entitled to then cross-

examine the applicant.  

96. Fair procedures manifestly indicate that the applicant has the right to confront 

and cross-examine the individual who has made allegations against him. It is unclear 

whether Stage 4 of the Disciplinary Procedure under Circular 71/2014 entitles the 

applicant to be accompanied by a solicitor. However, this Court finds that it is the it is 

the actual investigation that requires the rights to cross-examination and 

representation, that takes prior to the initiation of the disciplinary procedure under 

Circular 71/2014.  

97. ……  It is clear that as a matter of law and as a matter of fair procedures an 

individual whose job is at stake and against whom allegations are made would be 

entitled to challenge and cross-examine evidence. …. 

98. …It is quite clear that the exclusion of solicitors and counsel, and the refusal to 

allow cross-examination under such policies is a breach of the Constitutional right to 

fair procedures. .. 

 

In respect of the invocation of Stage 4 of the procedure, the court found that “if a 

constitutionally sound finding of bulling (sic) had been made, this could amount to 

conduct of a serious nature, and as such could be the subject matter of a disciplinary 

process at Stage 4 of the proceedings set out above. This would not necessitate the 

investigation being carried out under Stages 1 to 3 beforehand.” 

 

 

                                                      
42 the process in respect of non competence matters & the provisions underlying the Circular in 
respect of fair procedures as outlined above 
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Flawed disciplinary procedures, and whether or not they themselves can amount to 

bullying, was the subject of extensive consideration by the courts in Ruffley v The of 
Management of St Anne’s School43 in which the Supreme Court delivered its 

decision on 26th May last. The case arose out of disciplinary procedures which were 

operated in respect of a Special Needs Assistant (SNA) when it was discovered that 

she had locked the door of a sensory room in which a pupil, who had been known to 

be a ‘runner’, had fallen asleep. The applicant asserted that locking the door was a 

known practice, similarly carried out by other SNAs. The respondent denied this as a 

known practice / policy and asserted it was a health and safety / child protection 

matter. In addition there was an assertion of falsifying a form. The applicant asserted 

that the manner in which the relevant disciplinary procedures44 themselves had been 

operated by the Board of Management amounted to bullying. The Applicant 

succeeded in the High Court, where O Neill J made certain findings of fact and was 

stridently critical of the procedures followed45. This decision was overturned, 

primarily in light of the definition of bullying and the conduct that can amount to 

bullying, by the Court of Appeal whose decision was affirmed by the Supreme 

Court46, who also criticised of some of the key findings of fact made in the High 

Court. Analyses of the concept of bullying central to the decisions is outside the 

scope / timeframe of this paper but requires careful consideration. However, all 

courts were agreed that, had the case been one of a breach of fair procedures rather 

than bullying, the applicant would have been successful. 

 

In overturning the High Court decision, Irvine J in the Court of Appeal found that “at 

worst this was a botched disciplinary process and not a case of repeated offensive 

behaviour intended to destroy the plaintiff’s dignity at work.” Finlay Geoghegan J, in 

                                                      
43 [2017] IESC 33 The earlier judgments are: High Court (O’Neill J.) [2014] IEHC 235 and Court of 
Appeal [2015] IECA 287 (Finlay Geoghegan J dissenting). 
44 SNAs are governed by Circular 72/2011 Grievance and Disciplinary Procedures for Special Needs 
Assistants in recognised Primary & Post Primary schools 
45 some caution must be noted however as some factual findings of the High Court were criticised by 
the appellate courts, also on grounds of the absence of fair procedures in the trial process – see in 
particular the factual finding at para 48 of the High Court judgment that the history of the matter as 
outlined to the Board, which was “almost certainly untrue, highly biased, coloured, and grossly and 
unfairly damnified the plaintiff” was rejected by the Supreme Court at para 39. 
46 “whether a claim for unfair procedures leading to an unfair result could itself amount to bullying” 
per O Donnell J 
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her dissenting judgment addressed the question of conduct undermining the right to 

dignity at work in the context of a disciplinary process: 

….in a context of her treatment by the Principal of the school and the board of 

management in relation to a disciplinary process such right to dignity must 

include, it appears to me, a right to be treated with respect, fairly and not less 

favourably than other colleagues in a similar position. It must include a right 

not to be singled out for disciplinary treatment in relation to a practice which 

whilst not acceptable was engaged in by other similar colleagues. It is obvious 

that an employee must expect, in a situation where it is contended that his or 

her performance has been less than what is expected or required that she 

may be subjected to a disciplinary process. However, it appears to me that 

her right to dignity at work includes a right to be treated with respect and fairly 

in the above sense and not singled out unfairly from colleagues in a similar 

position in such [a] disciplinary process”  

 

In the Supreme Court O Donnell J lamented that the claim was not directed to a 

declaration of invalidity of a process or any sanction47 as “[t]here was therefore no 

close analysis of the precise manner in which a requirement for fair procedures was 

not adhered to”. 

 

In respect of procedures pertinent in a small school, and especially once it became 

known that other SNAs48 had also locked the door in similar circumstances (which 

might call into question the need for a disciplinary process at all49), the Supreme 

Court criticised the failure to afford the applicant the opportunity to put her side of the 

story to the Board and put forward any evidence in support of her position, 

emphasising that an ‘elaborate’ hearing is not required to do this. Also, as a 

participant in the process, O Donnell J confirmed “it was probably undesirable that 

Ms. Dempsey should take any part in the decision (even though it appears that she 

argued for a lesser sanction)”.  

 

                                                      
47 @ para 8 “it was conceded that the procedures were flawed, even botched”  
48 albeit how many was debated (the only evidence indicated 4) and findings in respect thereof by 
the learned High Court judge were criticised by the Supreme Court. 
49 As held by the High Court 
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While condemning the procedures, O Donnell J concluded “For my part however, I 

do not see anything malicious in the way in which [the procedure] was carried out, 

and more importantly there was no such finding by the judge. It is not unusual that in 

small institutions which do not have extensive human resources expertise, (and 

sometimes even in businesses with such expertise) that errors can be made, 

particularly in cases which appear obvious, and where the sanction does not involve 

suspension or dismissal”.  

 

In addition, O Donnell J did not consider that an impugned ‘appeal’ of the decision by 

the Board itself amounted to a flawed procedure. The court confirmed that if it was 

considered an ‘appeal’ then “it would be plainly wrong that the same body would 

hear an appeal against itself”. The ‘appeal’ had been directed to the Board by the 

applicant’s union representative who did not raise any such complaint and it was not 

suggested that there was provision for an appeal in the procedures which applied 

“nor is an appeal a necessary component of a fair procedure”. O Donnell J stated: 
However, if this process was simply considered to be a review, or a reconsideration 

of a decision, then it is not so obviously flawed as a procedure. If the Board had 

reconsidered the entire matter and removed the sanction, I do not think it would be 

said that the procedure was itself flawed simply because the Board had reconsidered 

the issue, even under the rubric of “appeal”. 
and held “what occurred here, in my view at least, is an unfortunately not unusual 

instance of a flawed procedure. Many similar examples are regularly encountered in 

courts”. 

 

The evidence as furnished and the facts as found by the trial judge were then 

considered in light of the analyses of what constitutes bullying and O Donnell J. 

noted in particular that the denial of fair procedures failed to satisfy the final limb, 

which was separate and distinct from the need for repetitive inappropriate behaviour.  
The denial of fair procedures is never a trivial matter but I do not think it can be 

comfortably said in this case to be undermining of human dignity, particularly when it 

is the same breach of procedures which is also contended to be inappropriate. More 

importantly I consider that the requirement that the procedure be repeated 

inappropriate and undermining of dignity is a test which uses language 

deliberately intended to indicate that the conduct which will breach it is both 

severe and normally offensive at a human level.  



 15 

 

In respect of a challenge to the bona fides of the disciplinary process, and any 

assertion of victimisation of an employee therein, O Donnell J50 highlights that “If this 

suggestion is to be made by the plaintiff, it should be made explicitly, put to all the 

relevant parties, and then be the subject of an express finding by the trial judge 

setting out the evidence leading to such a conclusion to allow appellate review. The 

judgment in the High Court, while forceful in favour of the plaintiff, stops well short of 

such a conclusion”. 51 

 

In respect of the application of fair procedures to any process in which a person’s 

good name and reputation may be impugned, Ryan P in Shatter set out the following 

concluding remarks: 

 
101. If a lawyer had to choose only one passage from all the judicial writing about the 

importance of hearing a person who might be the subject of adverse findings, Sir 

Robert Megarry’s celebrated observations on the rules of natural justice and in 

particular the right to be heard would be in the forefront. In John v. Rees [1969] 2 

WLR 1294 at 1335 he said the following: 

“It may be that there are some who would decry the importance which the 

courts attach to the observance of the rules of natural justice. ‘When 

something is obvious, ’they may say, ‘why force everyone to go through the 

tiresome waste of time involved in framing charges and giving an opportunity 

to be heard? The result is obvious from the start.” Those who take this view 

do not, I think, do themselves justice. As everybody who has anything to do 

with the law well knows, the path of the law is strewn with examples of open 

and shut cases which, somehow, were not; of unanswerable charges which, 

in the event, were completely answered; of inexplicable conduct which was 

fully explained; of fixed and unalterable determinations that, by discussion, 
                                                      
50 at para 70 
51 In his concurring judgment, Charleton J, having conducted an analyses of the law on bullying – and 
agreeing with O Donnell J in such conclusions, commenced his consideration of the specifics of the 
case by criticising the manner in which the applicant had been treated by the school “in every 
respect, and by ordinary human standards, the school authorities were at fault in their treatment of 
Úna Ruffley.” and cautioned for those carrying out investigative procedures at local level: “What is 
involved here was a disciplinary process where the school authorities, for reasons best known to 
themselves, entrenched themselves in a dugout of justification whereby they could admit no fault. …. 
a disciplinary process that has gone wrong…. [the reason for which had nothing to do with the 
applicant] but was entirely down to a lamentable failure to rethink by the school”.  
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suffered a change. Nor are those with any knowledge of human nature who 

pause to think for a moment likely to underestimate the feelings of resentment 

of those who find that a decision against them has been made without their 

being afforded any opportunity to influence events.” 

 

102. It is often forgotten that while fair procedures are required as a matter of 

protection of human rights, that is not their only purpose. The fact that somebody is 

given a fair hearing or an opportunity to answer a case means that the outcome of 

the process of inquiry should be better because of the procedures that were adopted. 

It is important that an inquiry or a tribunal or a court has the opportunity of 

considering information that a person has or a point of view that contradicts other 

testimony which would if it remained uncontested be accepted. So, it is not just that 

procedures are there to protect people; they are also there to improve the quality of 

the outcome of the investigative process. 
 

CONCLUSION: 

 

Such a whistle stop tour of some of the relevant caselaw cannot do full justice to the 

need to get local investigative processes right. The local procedures operating for 

disciplinary processes under the relevant Circulars are usually carried out by 

Principals who may have little experience of serious HR processes, with often 

voluntary bodies as employers. In light of the very grave effect and implications the 

initiation of and participation in a disciplinary process can have on teacher, both in 

respect of his / her good name & reputation and his/her livelihood, it is 

unquestionable that his/her rights must be protected from the outset. As Ruffley 

involved an SNA rather than a registered teacher, there is no exposure to any 

subsequent fitness to practice consideration before the Teaching Council, which a 

complaint carrying child protection implications may have for a registered teacher. If 

a similar such incident had involved a registered teacher and was to be dealt with 

internally at a low level52 either informally or formally, at what stage and to what 

extent would the full panoply of fair procedures need to be applied? If the spectre of 

an investigation by the Teaching Council on fitness to practice remains a possibility 

for a registered teacher once any local procedures are exhausted (whether formal or 
                                                      
52 as was advocated by the courts in Ruffley once it became known that some other SNAs had also 
locked the sensory room door in similar circumstances.  



 17 

informal), no matter how minor an incident53 may be perceived to be, at what point 

for example will the legal assistance to which Eager J in Lyons refers be wise for 

such local processes, once engaged? The admissibility in a hearing before the 

Teaching Council of any documentation or record arising in or created by the local 

processes where fair procedures were not properly applied if appropriate can be 

open to challenge. The full implications of the nature and extent of the interplay 

between the two systems remains to be seen…. 

 

Thank you. 

Denise Brett SC  

 

                                                      
53 Leaving aside any argument that a child protection issue for example can never be 
perceived as minor 
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Revised Procedures for Suspension and Dismissal of Principals 

 
Section 24(3) of the Education Act (1998) 

 
 
 
 
  

 
1. Background 
 
Section 24(3) of the Education Act 1998 provides for the suspension and dismissal of 
teachers by boards of management. Under the terms of Towards 2016 the parties 
undertook to review and revise existing procedures and to agree new procedures in 
time for implementation with effect from the commencement of the 2009/2010 school 
year. 
 
Boards of management and principals have a responsibility for the quality and 
effectiveness of education and the management of staff in a school as set out in the 
Education Act 1998. 
 
While no procedures can be definitive about the range of circumstances which might 
give rise to the initiation of disciplinary procedures in general these are likely to be 
related to conduct, a threat to the health and safety of students and/or sustained failure 
to perform adequately the professional duties and responsibilities expected of a 
Principal.  
 
The following agreed procedures provide for two separate and independent strands for 
Principals which should be utilised in appropriate circumstances: 
 

• Procedures relating to professional competence issues in their role as teacher 
• Procedures relating to work and conduct issues in their role as  Principal   

 
 
The procedures are designed to deal solely with issues of employment and supersede 
all disciplinary procedures in existence prior to this agreement.  This is without 
prejudice to appeals to patrons, where currently provided, pending any review of such 
appeals.   
 
Issues relating to registration are a matter for the Teaching Council.   
 
It will be open to any of the parties to seek a review of these suspension and dismissal 
procedures.   
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2. General Principles underpinning these procedures 
 
 
Apart from considerations of equity and justice, the maintenance of a good industrial 
relations atmosphere at workplace level requires that acceptable procedures be in 
place and be observed. Disciplinary procedures are necessary to ensure both that 
discipline is maintained in the workplace and that disciplinary measures can be 
applied in a fair and consistent manner.   
 
Such procedures serve a dual purpose in that they provide a framework which enables 
management to maintain satisfactory standards and employees to have access to 
procedures whereby alleged failures to comply with these standards may be fairly and 
sensitively addressed. 
 
The essential elements of any procedures for dealing with disciplinary issues are that 
they be rational and fair, that the basis for disciplinary action is clear, that the range of 
penalties that can be imposed is well-defined and that an internal appeal mechanism is 
available.   
 
Every Principal is personally accountable for his/her own behaviour and work 
performance.  Early intervention at the appropriate level to address perceived 
inappropriate behaviour is desirable for all parties so as to minimise the risk of having 
to escalate sanctions as provided for in these procedures. 
 
Every effort will be made by the employer to address alleged or perceived 
shortcomings in work and conduct through informal means without invoking the 
formal disciplinary procedure.  
 
Where circumstances warrant, a Principal may be placed on administrative leave with 
full pay pending an investigation, or pending the outcome of an investigation, a 
disciplinary hearing/meeting or the outcome of a disciplinary hearing/meeting. 
 
The procedures are intended to comply with the general principles of natural justice 
and provide: 
 

• that there will be a presumption of innocence. No decision regarding 
disciplinary action can be made until a formal disciplinary meeting has 
been convened and the employee has been afforded  the opportunity to 
respond to the allegations raised 

• that the employee will be advised in writing in advance of a disciplinary 
meeting of the precise nature of the matters concerned and will be given 
copies of all relevant documentation. In the case of a complaint, this detail 
will include the source and text of the complaint as received. A complaint 
should be in writing 

• that details of the allegations, complaints or issues of professional 
competence be put to the Principal concerned 

• that the right of a Principal concerned to have access to and to view 
his/her personnel file (to include all records in relation to the Principal in 
hardcopy or electronic format, held by the school) will be fully respected 
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• that the Principal concerned be given the opportunity to respond fully to 
any such allegations, complaints or issues of professional competence 

• that the Principal concerned is given the opportunity to avail of 
representation by a work colleague or trade union representative/s 

•  that the Principal concerned has the right to examine and challenge all 
evidence available and to call witnesses or persons providing such 
evidence for questioning  

• that the Principal concerned has the right to a fair and impartial 
examination of the issues being investigated, taking into account the 
allegations or complaints themselves, the response of the Principal 
concerned to them, any representations made by or on behalf of the 
Principal concerned and any other relevant or appropriate evidence, 
factors or circumstances 

• that the board of management, as employer, has a duty to act reasonably 
and fairly in all interactions with staff and to deal with issues relating to 
conduct or professional competence in a confidential manner which 
protects the dignity of the Principal 

• that all matters relating to the disciplinary procedure are strictly 
confidential to the parties and their representatives  

• that it will be considered a disciplinary offence for any person to 
intimidate or exert inappropriate pressure on any person who may be 
required to attend as a witness 

• that where a decision is taken to impose a disciplinary sanction, the 
sanction imposed will be in proportion to the nature of the 
conduct/behaviour/performance that has resulted in the sanction being 
imposed 

• that these procedures are without prejudice to the right of a Principal to 
have recourse to the law to protect his/her employment 

 
Reasonable and appropriate support, training and assistance will be provided.  In this 
context, a major focus of the work of the Support Services at primary and post 
Primary level will be the provision of appropriate advice and assistance to school 
 management and Principals in the formulation of improvement plans and, where  
relevant, in their implementation.  Arrangements will also be put in place to provide 
 for the timely accessing of those services as required. 
 
In addition school management may seek advice, where required, from the relevant 
management bodies on issues relevant to the operation of these agreed procedures.  
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 Procedures relating to professional competence issues 

for Principals in their role as teacher 
 
 Preamble 
 
 As is the norm with any profession it is a matter for the individual Principal in 

his/her role as teacher, in the first instance, to maintain appropriate standards 
of teaching and to personally address competence issues if and when they 
arise.  Furthermore it is a Principal's responsibility and obligation to ensure 
that he or she avails fully of all opportunities of assistance towards 
remediation of professional competence issues.    

 
 In this context it is fully accepted that a significant majority of teaching 

principals discharge their duties in a competent and efficient way and provide 
a service in line with the best traditions of teaching.  Accordingly any process 
geared to address matters of professional competence is aimed at a minority of 
individuals within the profession.  It is also the case that any such process 
must recognise the reality that professional competence issues are often of a 
transient nature and may have their origin in issues of a personal or 
professional nature which are of relatively short time duration.   

 
There may also be instances where concerns are raised regarding a principal’s 
professional competence through parental complaints.  In such cases the 
concerns will be addressed by the Chairperson of the Board of Management in 
the first instance in accordance with agreed complaint procedures.   The 
Chairperson will consider the nature of the complaint before determining 
whether the issue falls to be considered under the procedures relating to 
professional competence.  If the procedures relating to professional 
competence are subsequently invoked the parent who made the complaint will 
be so advised and informed of the final outcome of the process.    

 
 It follows that the approach to dealing with matters of professional 

competence should involve a number of stages moving from informal stages 
to formal stages which may at the end of the process have recourse to 
disciplinary action (up to and including dismissal). This must of course have 
regard to the right and duty of the board of management to act immediately in 
matters of serious misconduct or where it considers that a threat exists to the 
health, safety and welfare of students.     
 
 

Stage 1      
 
 
Informal Stage 
 
1.1 As outlined in sections 22 and 23 of the Education Act 1998, the Board of 

Management, as employer, has overall responsibility for the management of 
the school, including the guidance and direction of staff and the creation of an 
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environment which is supportive of learning among the students and which 
promotes the professional development of teachers.    

 
1.2 It is intended that problems relating to teaching competence are resolved, 

where possible, through informal means.  To this end where the Board of 
Management has concerns that there may be issues relating to the standards of 
teaching of a Principal the Chairperson will discuss these issues with the 
Principal.    

 
1.3 The Chairperson will seek to explore with the Principal the underlying 

cause(s) and where possible agree the steps that need to be taken to address the 
matter.   

 
1.4 In this context the Chairperson will advise the Principal of available internal 

and/or external supports and endeavour to assist the Principal in accessing 
those supports.  These may include the Employee Assistance Service, the 
Primary Professional Development Service, Leadership Development for 
Schools (LDS), Second Level Support Service (SLSS) and /or other external 
agencies that are relevant and/or appropriate in the circumstances having 
regard to the nature of the particular issues.   

  
1.5 It is intended that through dialogue between the Chairperson and the Principal 

that the issues are resolved to the satisfaction of the Chairperson and that both 
agree that no further action is necessary.   

 
1.6 It is intended that professional competence issues of a transient nature should 

be resolved through informal mechanisms, normally within a three month 
period excluding holiday periods. 
 

1.7 Where a Principal has failed to engage positively with the processes and the 
Chairperson continues to have concerns that there are professional competence 
issues  of a sustained nature, the Chairperson will notify the Principal of 
his/her intention to refer the matter to the board of management with a view to 
the initiation of the formal process. 

 
1.8 At this stage the Principal should be given a copy of the agreed procedures and 

be advised  to familiarise himself/herself with the various stages of the 
procedures that may be invoked and the range of sanctions available to the 
board of management. 
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Stage 2    
 
 Initiation of the formal process 
 
  
2.1 The Chairperson will advise the board of his/her concerns and provide a 

written report to the board.  The Principal will be given a copy of the report 
simultaneously, and will be afforded an opportunity to provide a written 
response as part of the process of consideration of the matter. 

   
2.2 At this stage it is open to the Principal to invoke Stage 3 of these procedures 

within 10 school days of receipt of the report.  Where the Principal adopts this 
course of action it is on the strict understanding that he/she cannot then seek to 
revert to any earlier stage of the process and that the board of management 
may proceed to the next stage as appropriate. 

 
2.3 Alternatively where the Principal does not take up this option the board will 

consider the report of the Chairperson and any written response provided by 
the Principal as soon as is practicable. At this stage the Principal will be 
provided with an opportunity to address the board of management on the 
matter if he/she so wishes. The board of management will then make a 
decision on how to proceed. This decision may involve the board finding that:  

 
• There are insufficient grounds to conclude that there is an issue of 

professional competence,  
• There are sufficient grounds as to warrant the initiation of the formal 

process.   
 

2.4 Where the Board is of the view that there are sufficient grounds it will charge 
the Chairperson with defining the required improvement plan for the teacher 
in question. The Chairperson will be assisted in this regard by external 
person/s appointed by the board from a panel of mentors with the relevant 
expertise and experience in such matters.  The panel will comprise both retired 
and serving Principals. The operational arrangements of this panel will be 
agreed between the relevant management body and teacher union. 

 
2.5 The Chairperson accompanied by member/s of the panel will meet with the 

Principal concerned to discuss the improvement plan.   
 
2.6 The plan will specify in writing the perceived deficiencies in the Principal’s 

professional competence and the required improvement expected of that 
Principal.   It will also set out the range of supports and training available to 
the Principal and suggestions as to which should be availed of by the Principal 
in the context of improving his or her performance.  The improvement plan 
will also set out a timeframe within which the required improvement should be 
put into effect. Appropriate supports will be made available to the Chairperson 
and the Principal through the support services in drawing up the improvement 
plan.  
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2.7 While bringing about the improvement in his or her performance is the 
primary responsibility of the individual the board of management will support 
and facilitate that individual in bringing about the required improvement.    

 
2.8 Normally, it would be expected that the required remediation of professional 

competence issues would take place within the timeframe set down in the 
improvement plan which should be no less than a three month period 
excluding holiday periods.  This period may be extended by the Chairperson, 
subject to the agreement of the board of management, to allow the Principal 
further time to implement the improvement plan. 

 
2.9 Following the conclusion of the time period provided for improvement, the 

Chairperson will furnish a written report to the Board and the Principal setting 
out his/her views on the outcome.   

 
2.10 It will be open to the Chairperson to seek the views of the mentor/s at stages 

2.8 and 2.9 above.  
 
2.11 Where the Chairperson reports that the required improvement has been 

brought about the Board will inform the Principal in writing confirming its 
intention to conclude the formal process.    

 
 
2.12 Where the Chairperson reports to the Board that the required improvement in 

teaching performance has not been brought about following the conclusion of 
the period allowed for this process, the Board will consider the matter further, 
as provided for below. 

 
2.13 The Principal will be given an opportunity to provide an oral and written 

response to the Chairperson’s report as part of the process of the board 
considering the matter. 

 
2.14 Following consideration of the Chairperson’s report and the Principal’s 

response the Board may decide that  
 

• sufficient progress has been made by the Principal and that the 
procedure is being brought to a conclusion 

• the improvement plan should be modified 
• the required improvement has not being brought about by the 

Principal 
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Stage 3 External Review 
 
 
3.1 Where the board of management decides that the required improvement has 

not been brought about the Board will request the Chief Inspector to arrange 
for a review of the work of the Principal.  The Principal will be so informed by 
the board of management in such instances.  The request for a review should 
include details of the nature of the Board’s concerns, the supports offered to 
the Principal, the extent to which these supports were availed of by the 
Principal and the outcomes.    

 
 
3.2 Before approving the review the Chief Inspector* will satisfy himself/herself 

that the appropriate support has been offered to the Principal by the school and 
that, despite this, the Principal’s work is still considered to be unsatisfactory.   
The Chief Inspector may seek further information from the school as s/he 
deems necessary.  Where a Principal has availed of the option at Stage 2 to 
invoke Stage 3 of the process the Chief Inspector will satisfy himself/herself 
of this fact before initiating the review.  

 
3.3 All documentation provided by the board of management to the Chief 

Inspector shall also be furnished to the Principal by the Board of Management. 
 
3.4 The function of carrying out an external review which is vested in the Chief 

Inspector is in consequence of this agreement and is separate from and without 
prejudice to the statutory function of the Chief Inspector as set out in Section 
13 of the Education Act 1998.  

 
3.5 Where the Chief Inspector agrees to the request he/she may assign such and so 

many personnel to conduct the review as appears to him/her to be necessary.  
In assigning a person or persons to the conduct of this task the Chief Inspector 
will have regard to the requirement that any individual/s so assigned have a 
competence which is relevant to the review.   

 
3.6 The review may involve a series of visits to the teaching and learning situation 

and will normally be carried out by a member/members of the Inspectorate.  
The person/persons assigned by the Chief Inspector will have whatever access 
to the teaching and learning situation as is necessary by them in order to 
provide a professional view on the competence of the Principal.  There may be 
instances, having regard to the nature of a particular case, where the 
member/members of the Inspectorate may be accompanied by a person with 
particular expertise relevant to the issues of concern raised by the board of 
management.   In all instances the review process will be led by a member of 
the Inspectorate.   

 
3.7 The Principal, who is the subject of an external review, shall cooperate in full 

with the review process and any failure to so cooperate will, in itself, be a 
disciplinary matter. Any such lack of cooperation may also be taken into 
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account when those conducting the review, on behalf of the Chief Inspector 
are formulating their conclusions.   

 
3.8 The person/persons assigned by the Chief Inspector will present a report to the 

Chief Inspector who, in turn, will make this report available to the school’s 
board of management and to the Principal.  The report will set out the 
conclusions reached in relation to the concerns raised by the board of 
management.    

 
3.9 The board of management will provide the Principal with an opportunity to 

make a written response to the Chief Inspector’s report within 15 school days 
of receipt of the report by the Principal. 

 
3.10 The board of management will meet to consider the report of the Chief 

Inspector and the written response from the Principal within 10 school days of 
receipt of the written response from the Principal.   The board of management 
may decide: 

 
• that no further action is warranted 
• to proceed to a disciplinary hearing  

 
Where it is decided that no action is warranted the Principal will be so 
informed in writing within five school days 

*The reference to the Chief Inspector includes members of the Inspectorate to whom this function is 
delegated by the Chief Inspector. 
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Stage 4 
 
Hearing 
 
4.1.1 The Principal will be provided with an opportunity to attend at a meeting of 

board of management accompanied by his/her trade union representative/s or a 
colleague subject to an overall maximum of two.  

 
4.2 The Principal will be given at least 7  school days’ notice of the meeting. The 

notice should state the purpose of the hearing and the fact that disciplinary 
action may be considered. 

 
4.3 At the meeting the Principal will be given an opportunity to make his/her case 

in full and to challenge any evidence that is being relied upon for a decision. 
 
4.4 Following the hearing the board of management will make its judgement on 

the matter. In formulating it’s judgement the board of management will take 
account of the conclusions set out in the report of the Chief Inspector, any 
other evidence and the Principal’s representations (if any) thereon.   

 
4.5 Following the hearing, the Board will notify the Principal of its decision and 

any intended disciplinary action, if that be the outcome of its deliberations.  
 
4.6 If it is decided to take disciplinary action, the board of management may avail 

of any of the following range of sanctions:  
 

• Final written censure 
• Deferral of an increment 
• withdrawal of an increment or increments 
• Suspension (for a limited period and/or specific purpose) with pay  
• Suspension (for a limited period and/or specific purpose) without pay 
• Dismissal. 

 
The board of management will act reasonably in all cases when deciding on 
the appropriate disciplinary action.  The nature of the disciplinary action 
should be proportionate to the nature of the issue of professional competence.  
 
Where disciplinary action short of dismissal is proposed the case will be 
reviewed by the board of management within a specified time period to 
consider whether further disciplinary action, if any, is required 
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Stage 5  
 
Appeal 
 
5.1 It will be open to the Principal to appeal against the proposed action of the 

board of management.  Such an appeal will be heard by an independent appeal 
panel appointed by the board of management.    

 
5.2 The procedures for appealing to the independent appeal panel are as set out in 

Appendix A. 
 
 
Notification to Department of Education and Science and the Teaching Council 
 
The board of management will inform the Department of Education and Science of 
 the nature of the disciplinary action and will comply with any requirements of the  
Teaching Council in accordance with the provisions of Section 37 of the Teaching 
Council Act 2001. 
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Disciplinary procedures for Principals in primary, voluntary 

secondary, and community and comprehensive schools 
 
 
  
 
Preamble 
 
This disciplinary procedure for Principals employed in primary, community and 
comprehensive, and voluntary secondary schools was developed and agreed following 
discussions between the Department of Education and Science, school managerial 
bodies and recognised teacher unions representing teachers in these sectors. It takes 
account of employment legislation and the Labour Relation Commission’s Code of 
Practice on Disciplinary Procedures. This disciplinary procedure supersedes all 
existing local and national disciplinary procedures. Principals and boards of 
management will be made aware of and be made fully conversant with this procedure 
and adhere to its terms 
 
 
Introduction 
 
As is the norm with any profession it is a matter for the individual Principal, in the 
first instance, to maintain appropriate standards of work and conduct and to 
personally address such issues if and when they arise.  Work in this context involves 
all aspects of the role of Principal (other than as teacher) as set out in the Education 
Act 1998.   Furthermore it is a Principal's responsibility and obligation to ensure that 
he or she avails fully of all opportunities of assistance towards remediation of such 
issues.    
 
In that context it is fully accepted that a significant majority of Principals discharge 
their duties in a competent and efficient way and provide a service in line with the 
best traditions of school leadership.  Accordingly any process geared to address 
 matters of work and conduct is aimed at a minority of individuals within the 
profession.  It is also the case that any such process must recognise the reality that 
such matters are often of a transient nature and may have their origin in issues of a 
personal or professional nature which are of relatively short time duration.  Isolated 
issues or omissions of a minor nature will, where possible, be dealt with informally. 
 
It follows that the approach to dealing with matters of work and conduct should 
involve a number of stages moving from informal stages to formal stages which may 
at the end of the process have recourse to disciplinary action (up to and including 
dismissal).   Although disciplinary action will normally follow the progressive stages 
the procedure may be commenced by the school at any stage of the process if the 
alleged misconduct warrants such an approach.  
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Scope 
 
 The scope of these procedures includes all aspects of the role of Principal as set out 
in the Education Act 1998 and other relevant Acts of the Oireachtas.  The Education 
Act 1998 provides, inter alia, that a Principal shall; 
 

• have responsibility for the instruction provided to students in the school 
and shall contribute, generally, to the education and personal development 
of students in that school 

• encourage and foster learning in students, regularly evaluate students and 
periodically report the results of the evaluation to the students and their 
parents 

• promote co-operation between the school and the community which it 
serves, and subject to the terms of any applicable collective agreement and 
their contract of employment, carry out those duties that are assigned to 
him or her by the board of management 

• be responsible for the day-to-day management of the school, including 
guidance and direction of the teachers and other staff of the school, and be 
accountable to the board for that management 

• provide leadership to the teachers and other staff and the students of the 
school 

• be responsible for the creation, together with the board, parents of students 
and the teachers, of a school environment which is supportive of learning 
among the students and which promotes the professional development of 
the teachers 

• under the direction of the board and, in consultation with the teachers, the 
parents and, to the extent appropriate to their age and experience, the 
students, set objectives for the school and monitor the achievement of 
those objectives, and 

• encourage the involvement of parents of students in the school in the 
education of those students and in  the achievement of the objectives of the 
school. 

 
Issues of professional competence as a teacher are outside the scope of this procedure 
and should be addressed through the Procedures Relating to Professional Competence 
Issues for Principals in their role as teacher . 
 
Allegations in respect of child abuse as defined in the Child Protection Guidelines for 
Primary and Post-Primary Schools are dealt with in the first instance under those 
Guidelines. 
 
There may also be instances where concerns are raised regarding a Principal’s work 
or conduct through parental complaints.  In such cases the concerns will be addressed 
by the Board of Management in the first instance in accordance with agreed complaint 
procedures.   The Board will consider the nature of the complaint before determining 
whether the issue falls to be considered under the procedures relating to professional 
competence.  If the procedures relating to professional competence are subsequently 
invoked the parent who made the complaint will be so advised and informed of the 
final outcome of the process.    
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Informal Stage 
 
It is intended that problems relating to work and conduct are resolved, where possible, 
through informal means.  To this end where the Board of Management forms a view 
that there are issues relating to the standards of work or conduct of a Principal the 
Chairperson will discuss these issues with the Principal concerned and inform him/her 
of the required improvements.  The Principal will be given an opportunity to offer 
explanation and comment.  Where an improvement might be effected without 
recourse to disciplinary action guidance and support will be provided as appropriate 
and due attention will be given to whether the shortcoming is due to personal, health 
or domestic circumstances.  The Chairperson will advise the Principal of available 
internal and/or external supports and endeavour to assist the Principal in accessing 
those supports.  These may include the Employee Assistance Service, the Primary 
Professional Development Service, Leadership Development for Schools (LDS), 
Second Level Support Service (SLSS) and /or other external agencies that are relevant 
and/or appropriate in the circumstances having regard to the nature of the particular 
issues.   
 
The Principal will also be informed that unless the necessary improvement is made 
the matter may proceed to the formal disciplinary procedure. 
 
Where a Principal’s work or conduct does not meet the required standards despite 
informal intervention as set out above the matter will be dealt with under the 
following disciplinary procedure. 
 
 
 
Stage 1:   
 
Verbal Warning 
 
A formal disciplinary meeting with the Principal will be convened by the Chairperson 
of the board of management.  The Principal will be given at least five school days’ 
written notice of the meeting.   The notice should state the purpose of the meeting and 
the specific nature of the complaint together with any supporting documentation.  The 
Principal concerned may be accompanied at any such meeting by his/her trade union 
representative or a work colleague.  
 
At the meeting the Principal will be given an opportunity to respond and state his/her 
case fully and to challenge any evidence that is being relied upon for a decision.  
Having considered the response the Chairperson will decide on the appropriate action 
to be taken.  Where it is decided that no action is warranted the Principal will be so 
informed in writing within five school days. Where it is decided that disciplinary 
action at this stage is warranted the Chairperson will inform the Principal that he/she 
is being given a verbal warning.   Where a verbal warning is given it should state 
clearly the improvement required and the timescale for improvement.  The warning 
should inform the Principal that further disciplinary action may be considered if there 
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is no sustained satisfactory improvement.   The Principal will be advised of his/her 
right to appeal against the disciplinary action being taken and the appeal process  

 
A copy of the verbal warning will be retained on the personnel file by the Chairperson 
and a copy will be given to the Principal. The verbal warning will be active for a 
period of 6 months and subject to satisfactory service will cease to have effect 
following the expiry of the 6 months period.  The record will be removed from the file 
after the six months period subject to satisfactory improvement during the period.  
 
There may however be occasions where an employee’s work or conduct is 
satisfactory throughout the period the warning is in force only to lapse very soon 
thereafter. Where such a pattern emerges and there is evidence of an undermining of 
the disciplinary process, the employee’s previous conduct and pattern of behaviour 
may be considered as a whole in a future disciplinary procedure.  
 
 
Stage 2:  
 
Written Warning 
 
If, having received a verbal warning, the Principal’s conduct is perceived by the 
Chairperson to be less than satisfactory in relation to that required at Stage 1 a 
meeting will be arranged between the Principal and the Chairperson accompanied by 
a nominee of the board of management.  The Principal will be given at least seven 
school days written notice of the meeting. The notice should state the purpose of the 
meeting and the specific nature of the complaint together with any supporting 
documentation.  The Principal concerned may be accompanied at any such meeting 
by his/her trade union representative/s or a colleague/s subject to an overall maximum 
of two.  
 
At the meeting the Principal should be given a clear statement of the areas/s where his 
or her conduct is perceived as unsatisfactory.   The Principal will be given an 
opportunity to respond and state his/her case fully and to challenge any evidence that 
is being relied upon for a decision and be given an opportunity to respond.  Having 
considered the response the Chairperson and nominee of the board of management 
will decide on the appropriate action to be taken.  Where it is decided that no action is 
warranted the Principal will be so informed in writing within five school days.  Where 
it is decided that disciplinary action at this stage is warranted the Principal will be 
informed that he/she is being given a written warning.  Where a written warning is 
given it should state clearly the improvement required and the timescale for 
improvement. The written warning should inform the Principal that further 
disciplinary action may be considered if there is no sustained satisfactory 
improvement.   The Principal will be advised of his/her right to appeal against the 
disciplinary action being taken and the appeal process      

 
A copy of the written warning will be retained on the personnel file by the 
Chairperson and a copy will be given to the Principal. The written warning will be 
active for a period not exceeding 9 months and subject to satisfactory service will 
cease to have effect following the expiry of the 9 month period.   The record will be 
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removed from the file after the nine months period subject to satisfactory 
improvement during the period.  

  
There may however be occasions where an employee’s work or conduct is 
satisfactory throughout the period the warning is in force only to lapse very soon 
thereafter. Where such a pattern emerges and there is evidence of an undermining of 
the disciplinary process, the employee’s previous conduct and pattern of behaviour 
may be considered as a whole in a future disciplinary procedure. 
 
 
Stage 3:  
 
 
Final Written warning 
 
If having received a written warning, the Chairperson perceives that the Principal’s 
conduct remains less than satisfactory or there is an occurrence of a more serious 
offence a meeting will be arranged between the Principal and the Chairperson 
accompanied by a nominee of the Board of Management.  The Principal should be 
given at least seven school days’ written notice of the meeting. The notice should 
state the purpose of the meeting and the specific nature of the complaint together with 
any supporting documentation.  The Principal concerned may be accompanied at any 
such meeting by his/her trade union representative/s or a colleague/s subject to a 
maximum of two.  
 
At the meeting the Principal should be given a clear statement of the areas/s where his 
or her conduct is perceived as unsatisfactory.   The Principal will be given an 
opportunity to respond and state his/her case fully and to challenge any evidence that 
is being relied upon for a decision and be given an opportunity to respond.  Having 
considered the response the Chairperson and the nominee of the board of management 
will decide on the appropriate action to be taken.  Where it is decided that no action is 
warranted the Principal will be so informed in writing within five school days.  Where 
it is decided that disciplinary action at this stage is warranted the Principal will be 
informed that he/she is being given a final written warning.  Where a final written 
warning is given it should state clearly the improvement required and the timescale 
for improvement. The final written warning should inform the Principal that further 
disciplinary action may be considered if there is no sustained satisfactory 
improvement.   The Principal will be advised of his/her right to appeal against the 
disciplinary action being taken and the appeal process.   

 
A copy of the final written warning will be retained on the personnel file by the 
Chairperson and a copy will be given to the Principal. The final written warning will 
be active for a period not exceeding 12 months and subject to satisfactory service will 
cease to have effect following the expiry of the 12 month period.   The record will be 
removed from the file after the twelve month period subject to satisfactory 
improvement during the period.  
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Stage 4: 
 
If it is perceived that the poor work or conduct has continued after the final written 
warning has issued or the work or conduct issue is of a serious nature a 
comprehensive report on the facts of the case will be prepared by the Chairperson and 
forwarded to the board of management.  A copy will be given to the Principal.   
 
The board of management will consider the matter and will seek the views of the 
Principal in writing on the report prepared by the Chairperson.   The board of 
management shall afford the Principal an opportunity to make a formal presentation 
of his/her case.   The Principal should be given at least ten school days’ written notice 
of the meeting. The notice should state the purpose of the meeting and the specific 
nature of the complaint and any supporting documentation will be furnished to the 
Principal.  The Principal concerned may be accompanied at any such meeting by 
his/her trade union representative/s or a colleague/s subject to a maximum of two. The 
Principal will be given an opportunity to respond and state his/her case fully and to 
challenge any evidence that is being relied upon for a decision and be given an 
opportunity to respond.  Having considered the response the board of management 
will decide on the appropriate action to be taken.  Where it is decided that no action is 
warranted the Principal will be so informed in writing within five school days. Where 
following the hearing it is decided that further disciplinary action is warranted the 
board of management may avail any of the following options; 
 
  

• deferral of an increment 
• withdrawal of an increment or increments 
• demotion (loss of Principal’s allowance) 
• other disciplinary action short of suspension or dismissal  
• suspension (for a limited period and/or specific purpose) with pay 
• suspension (for a limited period and/or specific purpose) without pay 
• dismissal 

 
The board of management will act reasonably in all cases when deciding on 
appropriate disciplinary action.  The nature of the disciplinary action should be 
proportionate to the nature of the issue of work or conduct issue that has resulted in 
the sanction being imposed.  

 
Where disciplinary action short of dismissal is proposed the case will be reviewed by 
the board of management within a specified time period to consider whether further 
disciplinary action, if any, is required 
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Gross Misconduct 
  

 
In the cases of serious misconduct at work or a threat to health and safety to children 
or other personnel in the school the stages outlined above do not normally apply and a 
Principal may be dismissed without recourse to the previous stages.   
 
The following are some examples of gross misconduct offences for which any or each 
of  stages 1 to 3 of the disciplinary procedure may not apply depending on the gravity 
of the alleged offence:  
 

• Theft 
• Deliberate damage to school property 
• Fraud or deliberate falsification of documents 
• Gross negligence or dereliction of duties 
• Refusal to comply with legitimate instructions resulting in serious 

consequences 
• Serious or persistent incapacity to perform duties due to being under 

the influence of alcohol, unprescribed drugs or misuse of prescribed 
medication  

• Serious breach of health & safety rules 
• Serious abuse/misuse of the schools property/equipment 
• Serious breaches of confidentiality 
• Serious bullying, sexual harassment or harassment against an 

employee, student or other members of the school community  
• Violent/disruptive behaviour  
• Downloading/disseminating pornographic material from the internet  
• Circulation of offensive, obscene or indecent e-mails or text messages.  

 
Note: the above list is not exhaustive.  

 
For the purposes of this section gross misconduct may also relate to an act which took 
place or allegedly took place outside the school where such act, or alleged act, gives 
rise to a serious concern on the part of the board of management in relation to the 
health and safety of students and/or staff of the school. 
 
If there is an allegation of serious misconduct, the Principal may be suspended on full 
pay pending an investigation and the conclusion of any appeal process. 

 
In the course of investigation the Principal concerned has the right to have the 
allegations brought to his/her attention and he/she has the right to respond to all 
allegations. If the investigation upholds a case of serious misconduct the normal 
consequence will be dismissal. 
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Stage 5 
 
Appeal 
 
It will be open to the Principal to appeal against the proposed disciplinary action. In 
the case of a sanction being imposed at stage 1 the appeal will be to a nominee of the 
board of management.  In the case of a sanction being imposed at Stage 2 and/or 
Stage 3 of these procedures such an appeal will be heard by the board of management.    
In the case of a sanction being imposed under stage 4 of the procedure an appeal will 
be to a disciplinary appeal panel appointed by the board of management.   
 
The procedures for appealing are as set out in Appendix A   

 
 
 
Notification to Department of Education and Science and the Teaching Council 
 
The Board of Management will inform the Department of Education and Science of 
the nature of the disciplinary action and will comply with any requirements of the 
Teaching Council in accordance with the provisions of Section 37 of the Teaching 
Council Act 2001. 
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Appendix A 
 
 

Disciplinary Appeal Panel 
 

1. The board of management shall appoint a Disciplinary Appeal Panel which 
shall comprise; 

 
• An independent Chairperson from a panel nominated by the Minister for 

Education and Science 
 

• A representative of the recognised management body  
 

• A nominee of the relevant teacher union 
 
 
2. No member shall be appointed to the Panel to consider a case referred to the 

Panel who has had any prior interest in or dealings with that particular case. 
 
Appeal Process 
 
3. A Principal may seek a review of disciplinary proceedings by the Panel on one 

or more of the following grounds: 
 

i. the provisions of the agreed procedures were not adhered to 
 
ii all the relevant facts were not ascertained 
 
iii all the relevant facts were not considered or not considered in a 

reasonable manner 
 
iv the Principal concerned was not afforded a reasonable opportunity to 

answer the allegation 
 
v the Principal concerned could not be reasonably be expected to have 

understood that the behaviour alleged would attract disciplinary action 
 
vi the sanction recommended is disproportionate to the underperformance 

or misconduct alleged  
 

4. A Principal who has been notified that it has decided to take disciplinary 
action against him or her may, within 10 school days of receiving the 
notification of the decision, request in writing that the disciplinary proceedings 
be reviewed by the Panel. 

 
5. If no such request is received from the Principal concerned within the period 

of ten school days the appropriate authority may proceed to implement the 
disciplinary action proposed. 
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6. Where a Principal requests that disciplinary proceedings be reviewed by the 
Panel the following submissions shall be made; 

 
i a written statement by the Principal concerned of the grounds on which 

the review is being sought, to be furnished to the Panel and the 
employer within 10 school days of the submission of the request for an 
appeal referred to above. 

 
ii a written counter statement by the employer, to be submitted to the 

Panel and the Principal concerned within 10 school days of the receipt 
by the employer of the Principal’s statement referred to above 

 
iii any other submission which the Panel may request from the Principal 

concerned or the appropriate authority, to be furnished in such form 
and within such time as the Panel may specify in its request 

 
 
7. The Panel may reject a request for a review of disciplinary proceedings where; 
 

i the Principal concerned fails to make a submission required under 
paragraph 6 i above within the prescribed time limit, or 

 
ii the Panel, having considered any submissions made under paragraph 6 

i above , is of the opinion that the case made by the Principal 
concerned is frivolous, vexatious, or without substance or foundation. 

 
8. Where a request is rejected by the Panel the employer may proceed in 

accordance with the terms of this procedure as though the request had not been 
made. 

 
9. Where the Panel has decided to review the disciplinary procedures having 

considered the submissions it shall set a date for a hearing within 20 school 
days of receipt by the Panel of the request for an appeal. 

 
10. The Panel may, at its sole discretion, invite any person to give evidence orally 

or in writing.  The Panel shall consider and decide on any request from a party 
to the procedure to give evidence orally or in writing. 

 
11. The Principal making the appeal is entitled, if he or she wishes, to make oral 

submissions to the Panel either in person or through a serving teacher, a 
wholetime official/s of the union holding recognition for his or her grade or 
other such person as the Panel agrees may be present for that purpose. 

 
12. Where the Panel meets for the purpose of taking oral evidence or hearing oral 

submissions the following are entitled to be present; 
 
 i the Principal concerned 
 

ii any person/s in accordance with paragraph  11  above who is entitled 
to make submissions on behalf of the Principal concerned  
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iii The chair of the board of management and a serving member of the 

Board designated to assist the Chair of the Board of Management   
 
iv any other person whom the Panel agrees may be present 

 
13. Proceedings before the Panel shall be informal 
 
14. Having made such enquiries as it considers necessary and having considered 

any submissions made or evidence given the Panel shall form an opinion as to 
whether or not grounds for a review of the case have been established and 
shall issue its opinion within ten school days of the hearing to the Chair of the 
board of management, the Principal concerned and their representative. 

 
15. Where that opinion is to the effect that such a case has been established by the 

Principal concerned, the Panel may, at its sole discretion, recommend to the 
board of management that; 

 
  i no further action should be taken in the matter, or 
 

ii the disciplinary action decided by the board of management 
should be amended in a specified manner, or 

 
iii the case should be re-considered by the board of management 

to remedy a specified deficiency in the disciplinary procedures 
(in which event the provisions of this Code shall continue to 
apply) 

 
16. Where that opinion is to the effect that such a case has not been established the 

 board of management will proceed with the disciplinary action. 
 
17. A decision to take disciplinary action should be notified in writing to the 

Principal concerned and his/her representative.  Where no further action is to 
be taken the allegation will be deemed to have been withdrawn.   

 
18. The final decision in respect of the appeal panel recommendation rests with 

the board of management which shall set out in writing the basis for its 
decision.    
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Towards 2016 

 
 

 
Revised Procedures for Suspension and Dismissal of Teachers 

 
Section 24(3) of the Education Act (1998) 

 
  

 
 
 
 
1. Background 
 
Section 24(3) of the Education Act 1998 provides for the suspension and dismissal of 
teachers by boards of management. Under the terms of Towards 2016 the parties 
undertook to review and revise existing procedures and to agree new procedures in 
time for implementation with effect from the commencement of the next school year. 
 
The boards of management and Principal have a responsibility for the quality and 
effectiveness of education and the management of staff in a school as set out in the 
Education Act 1998. 
 
While no procedures can be definitive about the range of circumstances which might 
give rise to the initiation of disciplinary procedures in general these are likely to be 
related to conduct, a threat to the health and safety of students and/or sustained failure 
to perform adequately the professional duties and responsibilities expected of a 
teacher.  
 
The following agreed procedures provide for two separate and independent strands 
which should be utilised in appropriate circumstances: 
 

• Procedures relating to professional competence issues 
• Procedures relating to work, conduct and matters other than professional 

competence 
 
The procedures apply to all teachers other than those teachers serving in a 
probationary capacity.  In relation to teachers serving in a probationary capacity the 
existing probation arrangements will continue to apply. 
 
The procedures are designed to deal solely with issues of employment and supersede 
all disciplinary procedures in existence prior to this agreement.  This is without 
prejudice to appeals to patrons, where currently provided, pending any review of such 
appeals.   
 
Issues relating to registration are a matter for the Teaching Council.   
 
It will be open to any of the parties to seek a review of these suspension and dismissal 
procedures.   
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2. General Principles underpinning these procedures 
 
 
Apart from considerations of equity and justice, the maintenance of a good industrial 
relations atmosphere at workplace level requires that acceptable procedures be in 
place and be observed. Disciplinary procedures are necessary to ensure both that 
discipline is maintained in the workplace and that disciplinary measures can be 
applied in a fair and consistent manner.   
 
Such procedures serve a dual purpose in that they provide a framework which enables 
management to maintain satisfactory standards and employees to have access to 
procedures whereby alleged failures to comply with these standards may be fairly and 
sensitively addressed. 
 
The essential elements of any procedures for dealing with disciplinary issues are that 
they be rational and fair, that the basis for disciplinary action is clear, that the range of 
penalties that can be imposed is well-defined and that an internal appeal mechanism is 
available.   
 
Every teacher is personally accountable for his/her own behaviour and work 
performance.  Early intervention at the appropriate level to address perceived 
inappropriate behaviour is desirable for all parties so as to minimise the risk of having 
to escalate sanctions as provided for in these procedures. 
 
Every effort will be made by the Principal to address alleged or perceived 
shortcomings in work and conduct through informal means without invoking the 
formal disciplinary procedure.  
 
Where circumstances warrant, a teacher may be placed on administrative leave with 
full pay pending an investigation, or pending the outcome of an investigation, a 
disciplinary hearing/meeting or the outcome of a disciplinary hearing/meeting. 
 
The procedures are intended to comply with the general principles of natural justice 
and provide: 
 

• that there will be a presumption of innocence. No decision regarding 
disciplinary action can be made until a formal disciplinary meeting has 
been convened and the employee has been afforded  the opportunity to 
respond to the allegations raised 

• that the employee will be advised in writing in advance of a disciplinary 
meeting of the precise nature of the matters concerned and will be given 
copies of all relevant documentation. In the case of a complaint, this detail 
will include the source and text of the complaint as received. A complaint 
should be in writing. 
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• that details of the allegations, complaints or issues of professional 
competence be put to the teacher concerned 

• that the right of a teacher concerned to have access to and to view his/her 
personnel file (to include all records in relation to the teacher in hardcopy 
or electronic format, held by the school) will be fully respected 

• that the teacher concerned be given the opportunity to respond fully to any 
such allegations, complaints or issues of professional competence 

• that the teacher concerned is given the opportunity to avail of 
representation by a work colleague or trade union representative/s 

•  that the teacher concerned has the right to examine and challenge all 
evidence available and to call witnesses or persons providing such 
evidence for questioning.  

• that the teacher concerned has the right to a fair and impartial 
examination of the issues being investigated, taking into account the 
allegations or complaints themselves, the response of the teacher 
concerned to them, any representations made by or on behalf of the 
teacher concerned and any other relevant or appropriate evidence, factors 
or circumstances 

• that the board of management, as employer, has a duty to act reasonably 
and fairly in all interactions with staff and to deal with issues relating to 
conduct or professional competence in a confidential manner which 
protects the dignity of the teacher. 

• that all matters relating to the disciplinary procedure are strictly 
confidential to the parties and their representatives  

• that it will be considered a disciplinary offence for any person to 
intimidate or exert inappropriate pressure on any person who may be 
required to attend as a witness. 

• that where a decision is taken to impose a disciplinary sanction, the 
sanction imposed will be in proportion to the nature of the 
conduct/behaviour/performance that has resulted in the sanction being 
imposed. 

• These procedures are without prejudice to the right of a teacher to have 
recourse to the law to protect his/her employment 

 
Reasonable and appropriate support, training and assistance will be provided.  In this 
context, a major focus of the work of the Support Services at primary and post 
Primary level will be the provision of appropriate advice and assistance to school 
 management and teachers in the formulation of improvement plans and, where  
relevant, in their implementation.  Arrangements will also be put in place to provide 
 for the timely accessing of those services as required. 
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 Procedures relating to professional competence issues 
 
 Preamble 
 
 As is the norm with any profession it is a matter for the individual teacher, in 

the first instance, to maintain appropriate standards of teaching and to 
personally address competence issues if and when they arise.  Furthermore it 
is a teacher's responsibility and obligation to ensure that he or she avails fully 
of all opportunities of assistance towards remediation of professional 
competence issues.    

 
 In this context it is fully accepted that a significant majority of teachers 

discharge their duties in a competent and efficient way and provide a service 
in line with the best traditions of teaching.  Accordingly any process geared to 
address matters of professional competence is aimed at a minority of 
individuals within a profession.  It is also the case that any such process must 
recognise the reality that professional competence issues are often of a 
transient nature and may have their origin in issues of a personal or 
professional nature which are of relatively short time duration.   

 
There may also be instances where concerns are raised regarding a teacher’s 
professional competence through parental complaints.  In such cases the 
concerns will be addressed by the Principal in the first instance in accordance 
with agreed complaint procedures.   The Principal will consider the nature of 
the complaint before determining whether the issue falls to be considered 
under the procedures relating to professional competence.  If the procedures 
relating to professional competence are subsequently invoked the parent who 
made the complaint will be so advised and informed of the final outcome of 
the process.    

 
 It follows that the approach to dealing with matters of professional 

competence should involve a number of stages moving from informal stages 
to formal stages which may at the end of the process have recourse to 
disciplinary action (up to and including dismissal). This must of course have 
regard to the right and duty of the board of management to act immediately in 
matters of serious misconduct or where it considers that a threat exists to the 
health, safety and welfare of students.      

 
 

Stage 1      
 
 
Informal Stage 
 
1.1 As outlined in sections 22 and 23 of the Education Act 1998, the Principal, as 

part of his/her day-to-day responsibility for the management of the school, has 
responsibility for the guidance and direction of teachers, the provision of 
leadership to teachers and students and the creation, together with the board of 
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management, of an environment which is supportive of learning among the 
students and which promotes the professional development of teachers.  The 
Education Act provides also that the Principal shall have all and such powers 
as are necessary or expedient in that regard.  The Principal is, therefore, in the 
best position to identify when professional competence issues arise in a 
teacher’s work.   

 
1.2 Where the Principal has concerns that there may be issues of professional 

competence in a teacher’s work s/he will advise the teacher, orally, of the 
specific nature and extent of these concerns and furnish the teacher with any 
relevant documentation relating to the issue.  

 
1.3 At this stage the teacher should be given a copy of the agreed procedures and 

be advised to familiarise himself/herself with the various stages of the 
procedures that may be invoked and the range of sanctions available to the 
board of management. 

 
1.4 The Principal will seek to explore with the teacher the underlying cause(s) and 

where possible agree the steps that need to be taken to address the matter.  In 
this context the Principal will advise the teacher of available internal and/or 
external supports and endeavour to assist the teacher in accessing those 
supports.  These may include the Employee Assistance Service, the Primary 
Professional Development Service, Leadership Development for Schools 
(LDS), Second Level Support Service (SLSS) and /or other external agencies 
that are relevant and/or appropriate in the circumstances having regard to the 
nature of the particular issues.   

 
1.5 It is intended that through dialogue between the Principal and the teacher the 

issues are resolved to the satisfaction of the Principal and that both agree that 
no further action is necessary.   

 
1.6 It is intended that professional competence issues of a transient nature should 

be resolved through informal mechanisms, normally within a three month 
period excluding holiday periods. 

 
1.7 Where a teacher has failed to engage positively with the processes and the 

Principal continues to have concerns that there are professional competence 
issues  of a sustained nature, the Principal will notify the teacher of his/her 
intention to refer the matter to the board of management with a view to the 
initiation of the formal process 

 
Stage 2    
 
 Initiation of the formal process 
 
  
2.1 The Principal will advise the Chairperson of the board of his/her concerns and 

provide a written report to the Board.  The teacher will be given a copy of the 
report simultaneously, and will be afforded an opportunity to provide a written 
response as part of the process of consideration of the matter. 
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2.2 At this stage it is open to the teacher to invoke Stage 3 of these procedures 

within 10 school days of receipt of the report.  Where the teacher adopts this 
course of action it is on the strict understanding that he/she cannot then seek to 
revert to any earlier stage of the process and that the Principal and board of 
management may proceed to the next stage as appropriate. 

 
2.3 Alternatively where the teacher does not take up this option the board will 

consider the report of the Principal and any written response provided by the 
teacher as soon as is practicable. At this stage the teacher will be provided 
with an opportunity to address the board of management on the matter if 
he/she so wishes. The board of management will then make a decision on how 
to proceed. This decision may involve the board finding that:  

 
• There are insufficient grounds to conclude that there is an issue of 

professional competence,  
• There are sufficient grounds as to warrant the initiation of the formal 

process.   
 

2.4 Where the Board is of the view that there are sufficient grounds it will charge 
the Principal with defining the required improvement plan for the teacher in 
question.  

 
2.5 The Principal will meet with the teacher concerned to discuss the 

improvement plan.   
 
2.6 The plan will specify in writing the perceived deficiencies in the teacher’s 

professional competence and the required improvement expected of that 
teacher.   It will also set out the range of supports and training available to the 
teacher and suggestions as to which should be availed of by the teacher in the 
context of improving his or her performance.  The improvement plan will also 
set out a timeframe within which the required improvement should be put into 
effect. Appropriate supports will be made available to the Principal in drawing 
up the Improvement plan.  

 
2.7 While bringing about the improvement in his or her performance is the 

primary responsibility of the individual teacher the Principal/board of 
management will support and facilitate that teacher in bringing about the 
required improvement.    

 
2.8 Normally, it would be expected that the required remediation of professional 

competence issues would take place within the timeframe set down in the 
improvement plan which should be no less than a three month period 
excluding holiday periods.  This period may be extended by the Principal, 
subject to the agreement of the board of management, to allow the teacher 
further time to implement the improvement plan. 

 
2.9 Following the conclusion of the time period provided for improvement, the 

Principal will furnish a written report to the Board and the teacher setting out 
his/her views on the outcome.   
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2.10 Where the Principal reports that the required improvement has been brought 

about the Board will inform the teacher in writing confirming its intention to 
conclude the formal process.    

 
 
2.11 Where the Principal reports to the Board that the required improvement in 

teaching performance has not been brought about following the conclusion of 
the period allowed for this process, the Board will consider the matter further, 
as provided for below. 

 
2.12 The teacher will be given an opportunity to provide an oral and written 

response to the Principal’s report as part of the process of the board 
considering the matter. 

 
2.13 Following consideration of the Principal’s report and the teacher’s response 

the Board may decide that  
 

• Sufficient progress has been made by the teacher and that the 
procedure is being brought to a conclusion 

• The improvement plan should be modified 
• the required improvement has not being brought about by the teacher 

 
 
Stage 3 External Review 
 
 
3.1 Where the board of management decides that the required improvement has 

not been brought the Board will request the Chief Inspector to arrange for a 
review of the work of the individual teacher.  The teacher will be so informed 
by the board of management in such instances.  The request for a review 
should include details of the nature of the Board’s concerns, the supports 
offered to the teacher, the extent to which these supports were availed of by 
the teacher and the outcomes.    

 
 
3.2 Before approving the review the Chief Inspector* will satisfy himself/herself 

that the appropriate support has been offered to the teacher by the school and 
that, despite this, the teacher’s work is still considered to be unsatisfactory.   
The Chief Inspector may seek further information from the school as s/he 
deems necessary.  Where a teacher has availed of the option at Stage 2 to 
invoke Stage 3 of the process the Chief Inspector will satisfy himself/herself 
of this fact before initiating the review.  

 
3.3 All documentation provided by the board of management to the Chief 

Inspector shall also be furnished to the teacher by the Board of Management. 
 
3.4 The function of carrying out an external review which is vested in the Chief 

Inspector is in consequence of this agreement and is separate from and without 
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prejudice to the statutory function of the Chief Inspector as set out in Section 
13 of the Education Act 1998.  

 
3.5 Where the Chief Inspector agrees to the request he/she may assign such and so 

many personnel to conduct the review as appears to him/her to be necessary.  
In assigning a person or persons to the conduct of this task the Chief Inspector 
will have regard to the requirement that any individual/s so assigned have a 
competence which is relevant to the review.   

 
3.6 The review may involve a series of visits to the teaching and learning situation 

and will normally be carried out by a member/members of the Inspectorate.  
The person/persons assigned by the Chief Inspector will have whatever access 
to the teaching and learning situation as is necessary by them in order to 
provide a professional view on the competence of the teacher.  There may be 
instances, having regard to the nature of a particular case, where the 
member/members of the Inspectorate may be accompanied by a person with 
particular expertise relevant to the issues of concern raised by the board of 
management.   In all instances the review process will be led by a member of 
the Inspectorate.   

 
3.7 The teacher, who is the subject of an external review, shall cooperate in full 

with the review process and any failure to so cooperate will, in itself, be a 
disciplinary matter. Any such lack of cooperation may also be taken into 
account when those conducting the review, on behalf of the Chief Inspector 
are formulating their conclusions.   

 
3.8 The person/persons assigned by the Chief Inspector will present a report to the 

Chief Inspector who, in turn, will make this report available to the school’s 
board of management and to the teacher.  The report will set out the 
conclusions reached in relation to the concerns raised by the board of 
management.    

 
3.9 The board of management will provide the teacher with an opportunity to 

make a written response to the Chief Inspector’s report within 15 school days 
of receipt of the report by the teacher. 

 
3.10 The board of management will meet to consider the report of the Chief 

Inspector and the written response from the teacher within 10 school days of 
receipt of the written response from the teacher.   The board of management 
may decide: 

 
• that no further action is warranted 
• to proceed to a disciplinary hearing  

 
Where it is decided that no action is warranted the teacher will be so informed 
in writing within five school days 
 

*The reference to the Chief Inspector includes members of the Inspectorate to whom this function is 
delegated by the Chief Inspector. 
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Stage 4 
 
Hearing 
 
4.1 The teacher will be provided with an opportunity to attend at a meeting of   

board of management accompanied by his/her trade union representative/s or a 
colleague subject to an overall maximum of two.  

 
4.2 The teacher will be given at least 7 school days’ notice of the meeting. The 

notice should state the purpose of the hearing and the fact that disciplinary 
action may be considered. 

 
4.3 At the meeting the teacher will be given an opportunity to make his/her case in 

full and to challenge any evidence that is being relied upon for a decision. 
 
4.4 Following the hearing the board of management will make its judgement on 

the matter. In formulating it’s judgement the board of management will take 
account of the conclusions set out in the report of the Chief Inspector, any 
other evidence and the teacher’s representations (if any) thereon.   

 
4.5 Following the hearing, the Board will notify the teacher of its decision and any 

intended disciplinary action, if that be the outcome of its deliberations.  
 
4.6 If it is decided to take disciplinary action, the board of management may avail 

of any of the following range of sanctions:  
 

• Final written censure 
• deferral of an increment 
• withdrawal of an increment or increments 
• Suspension (for a limited period and/or specific purpose) with pay  
• Suspension (for a limited period and/or specific purpose) without pay 
• Dismissal. 

 
The board of management will act reasonably in all cases when deciding on 
the appropriate disciplinary action.  The nature of the disciplinary action 
should be proportionate to the nature of the issue of professional competence.  
 
Where disciplinary action short of dismissal is proposed the case will be 
reviewed by the board of management within a specified time period to 
consider whether further disciplinary action, if any, is required 
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Stage 5  
 
Appeal 
 
5.1 It will be open to the teacher to appeal against the proposed action of the board 

of management.  Such an appeal will be heard by an independent appeal panel 
appointed by the board of management.    

 
5.2 The procedures for appealing to the independent appeal panel are as set out in 

Appendix A. 
 
 
Notification to Department of Education and Science and the Teaching Council 
 
The board of management will inform the Department of Education and Science of 
 the nature of the disciplinary action and will comply with any requirements of the  
Teaching Council in accordance with the provisions of Section 37 of the Teaching 
Council Act 2001. 
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Disciplinary procedures for teachers in primary, voluntary 

secondary, and community and comprehensive schools 
 
 
  
 
Preamble 
 
This disciplinary procedure for teachers employed in primary, community and 
comprehensive, and voluntary secondary schools was developed and agreed following 
discussions between the Department of Education and Science, school managerial 
bodies and recognised teacher unions representing teachers in these sectors. It takes 
account of employment legislation and the Labour Relation Commission’s Code of 
Practice on Disciplinary Procedures. This disciplinary procedure supersedes all 
existing local and national disciplinary procedures. Principals, teachers and boards of 
management will be made aware of and be made fully conversant with this procedure 
and adhere to its terms 
 
 
Introduction 
 
As is the norm with any profession it is a matter for the individual teacher, in the first 
instance, to maintain appropriate standards of work and conduct and to personally 
address such issues if and when they arise.  Furthermore it is a teacher's responsibility 
and obligation to ensure that he or she avails fully of all opportunities of assistance 
towards remediation of such issues.    
 
In that context it is fully accepted that a significant majority of teachers discharge 
their duties in a competent and efficient way and provide a service in line with the 
best traditions of teaching.  Accordingly any process geared to address matters of 
work and conduct is aimed at a minority of individuals within the profession.  It is 
also the case that any such process must recognise the reality that such matters are 
often of a transient nature and may have their origin in issues of a personal or 
professional nature which are of relatively short time duration.  Isolated issues or 
omissions of a minor nature will where possible be dealt with informally. 
 
It follows that the approach to dealing with matters of work and conduct should 
involve a number of stages moving from informal stages to formal stages which may 
at the end of the process have recourse to disciplinary action (up to and including 
dismissal).   Although disciplinary action will normally follow the progressive stages 
the procedure may be commenced by the school at any stage of the process if the 
alleged misconduct warrants such an approach.  
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Scope 
 
This procedure relates to work and conduct issues and matters other than professional  
competence and applies to all teachers other than those serving in a probationary 
capacity.  Issues of professional competence are outside the scope of this procedure, 
and should be addressed through the Procedures Relating to Professional 
Competence. 
 
Allegations in respect of child abuse as defined in the Child Protection Guidelines for 
Primary and Post-Primary Schools are dealt with in the first instance under those 
guidelines 
 
 
 
Informal Stage 
 
It is intended that problems relating to work and conduct are resolved, where possible, 
through informal means.  To this end the Principal will discuss any unsatisfactory 
conduct with the teacher concerned and inform him/her of the required improvements.  
The teacher will be given an opportunity to offer explanation and comment.  Where 
an improvement might be effected without recourse to disciplinary action guidance 
will be provided as appropriate and due attention will be given to whether the 
shortcoming is due to personal, health or domestic circumstances.  In such cases help 
and advice will be given where possible.  The teacher will also be informed that 
unless the necessary improvement is made the matter may proceed to the formal 
disciplinary procedure 
 
Where a teacher’s work or conduct does not meet the required standards despite 
informal intervention as set out above the matter will be dealt with under the 
following disciplinary procedure. 
 
 
 
Stage 1:   
 
Verbal Warning 
 
A formal disciplinary meeting with the teacher will be convened by the Principal.  
The teacher will be given at least five school days’ written notice of the meeting, the 
notice should state the purpose of the meeting and the specific nature of the complaint 
together with any supporting documentation.  The teacher concerned may be 
accompanied at any such meeting by his/her trade union representative or a work 
colleague.  
 
At the meeting the teacher will be given an opportunity to respond and state his/her 
case fully and to challenge any evidence that is being relied upon for a decision.  
Having considered the response the Principal will decide on the appropriate action to 
be taken.  Where it is decided that no action is warranted the teacher will be so 
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informed in writing within five school days. Where it is decided that disciplinary 
action at this stage is warranted the Principal will inform the teacher that he/she is 
being given a verbal warning.   Where a verbal warning is given it should state clearly 
the improvement required and the timescale for improvement.  The warning should 
inform the teacher that further disciplinary action may be considered if there is no 
sustained satisfactory improvement.   The teacher will be advised of his/her right to 
appeal against the disciplinary action being taken and the appeal process  

 
A copy of the verbal warning will be retained on the personnel file by the Principal 
and a copy will be given to the teacher. The verbal warning will be active for a period 
of 6 months and subject to satisfactory service will cease to have effect following the 
expiry of the 6 months period.  The record will be removed from the file after the six 
months period subject to satisfactory improvement during the period.  
 
There may however be occasions where an employee’s work or conduct is 
satisfactory throughout the period the warning is in force only to lapse very soon 
thereafter. Where such a pattern emerges and there is evidence of an undermining of 
the disciplinary process, the employee’s previous conduct and pattern of behaviour 
may be considered as a whole in a future disciplinary procedure.  
 
 
Stage 2:  
 
Written Warning 
 
If, having received a verbal warning, the teacher’s conduct is perceived by the 
Principal to be less than satisfactory in relation to that required at Stage 1 a meeting 
will be arranged between the teacher and the Principal and a nominee of the board of 
management.  The teacher will be given at least seven school days written notice of 
the meeting, the notice should state the purpose of the meeting and the specific nature 
of the complaint together with any supporting documentation.  The teacher concerned 
may be accompanied at any such meeting by his/her trade union representative/s or a 
colleague/s subject to an overall maximum of two.  
 
At the meeting the teacher should be given a clear statement of the areas/s where his 
or her conduct is perceived as unsatisfactory.   The teacher will be given an 
opportunity to respond and state his/her case fully and to challenge any evidence that 
is being relied upon for a decision and be given an opportunity to respond.  Having 
considered the response the Principal and nominee of the board of management will 
decide on the appropriate action to be taken.  Where it is decided that no action is 
warranted the teacher will be so informed in writing within five school days.  Where it 
is decided that disciplinary action at this stage is warranted the teacher will be 
informed that he/she is being given a written warning.  Where a written warning is 
given it should state clearly the improvement required and the timescale for 
improvement. The written warning should inform the teacher that further disciplinary 
action may be considered if there is no sustained satisfactory improvement.   The 
teacher will be advised of his/her right to appeal against the disciplinary action being 
taken and the appeal process      
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A copy of the written warning will be retained on the personnel file by the Principal 
and a copy will be given to the teacher. The written warning will be active for a 
period not exceeding 9 months and subject to satisfactory service will cease to have 
effect following the expiry of the 9 month period.   The record will be removed from 
the file after the nine months period subject to satisfactory improvement during the 
period.  

  
There may however be occasions where an employee’s work or conduct is 
satisfactory throughout the period the warning is in force only to lapse very soon 
thereafter. Where such a pattern emerges and there is evidence of an undermining of 
the disciplinary process, the employee’s previous conduct and pattern of behaviour 
may be considered as a whole in a future disciplinary procedure. 
 
 
Stage 3:  
 
 
Final Written warning 
 
If having received a written warning, the Principal perceives that the teacher’s 
conduct remains less than satisfactory or there is an occurrence of a more serious 
offence a meeting will be arranged between the teacher and the Principal and a 
nominee of the Board of Management.  The teacher should be given at least seven 
school days’ written notice of the meeting. The notice should state the purpose of the 
meeting and the specific nature of the complaint together with any supporting 
documentation.  The teacher concerned may be accompanied at any such meeting by 
his/her trade union representative/s or a colleague/s subject to a maximum of two  
 
At the meeting the teacher should be given a clear statement of the areas/s where his 
or her conduct is perceived as unsatisfactory.   The teacher will be given an 
opportunity to respond and state his/her case fully and to challenge any evidence that 
is being relied upon for a decision and be given an opportunity to respond.  Having 
considered the response the Principal and the nominee of the board of management 
will decide on the appropriate action to be taken.  Where it is decided that no action is 
warranted the teacher will be so informed in writing within five school days.  Where it 
is decided that disciplinary action at this stage is warranted the teacher will be 
informed that he/she is being given a final written warning.  Where a final written 
warning is given it should state clearly the improvement required and the timescale 
for improvement. The final written warning should inform the teacher that further 
disciplinary action may be considered if there is no sustained satisfactory 
improvement.   The teacher will be advised of his/her right to appeal against the 
disciplinary action being taken and the appeal process.   

 
A copy of the final written warning will be retained on the personnel file by the 
Principal and a copy will be given to the teacher. The final written warning will be 
active for a period not exceeding 12 months and subject to satisfactory service will 
cease to have effect following the expiry of the 12 month period.   The record will be 
removed from the file after the twelve month period subject to satisfactory 
improvement during the period.  
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Stage 4: 
 
If it is perceived that the poor work or conduct has continued after the final written 
warning has issued or the work or conduct issue is of a serious nature a 
comprehensive report on the facts of the case will be prepared by the Principal and 
forwarded to the board of management.  A copy will be given to the teacher.   
 
The board of management will consider the matter and will seek the views of the 
teacher in writing on the report prepared by the Principal.   The board of management 
shall afford the teacher an opportunity to make a formal presentation of his/her case.   
The teacher should be given at least ten school days’ written notice of the meeting. 
The notice should state the purpose of the meeting and the specific nature of the 
complaint and any supporting documentation will be furnished to the teacher.  The 
teacher concerned may be accompanied at any such meeting by his/her trade union 
representative/s or a colleague/s subject to a maximum of two. The teacher will be 
given an opportunity to respond and state his/her case fully and to challenge any 
evidence that is being relied upon for a decision and be given an opportunity to 
respond.  Having considered the response the board of management will decide on the 
appropriate action to be taken.  Where it is decided that no action is warranted the 
teacher will be so informed in writing within five school days. Where following the 
hearing it is decided that further disciplinary action is warranted the board of 
management may avail any of the following options; 
 
  

• deferral of an increment 
• withdrawal of an increment or increments 
• demotion (loss of post of responsibility) 
• other disciplinary action short of suspension or dismissal  
• suspension (for a limited period and/or specific purpose) with pay 
• suspension (for a limited period and/or specific purpose) without pay 
• dismissal. 

 
The board of management will act reasonably in all cases when deciding on 
appropriate disciplinary action.  The nature of the disciplinary action should be 
proportionate to the nature of the issue of work or conduct issue that has resulted in 
the sanction being imposed.  

 
Where disciplinary action short of dismissal is proposed the case will be reviewed by 
the board of management within a specified time period to consider whether further 
disciplinary action, if any, is required 
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Gross Misconduct 
  

 
In the cases of serious misconduct at work or a threat to health and safety to children 
or other personnel in the school the stages outlined above do not normally apply and a 
teacher may be dismissed without recourse to the previous stages.   
 
The following are some examples of gross misconduct offences for which any or each 
of  stages 1 to 3 of the disciplinary procedure may not apply depending on the gravity 
of the alleged offence:  
 

• Theft 
• Deliberate damage to school property 
• Fraud or deliberate falsification of documents 
• Gross negligence or dereliction of duties 
• Refusal to comply with legitimate instructions resulting in serious 

consequences 
• Serious or persistent incapacity to perform duties due to being under 

the influence of alcohol, unprescribed drugs or misuse of prescribed 
medication.  

• Serious breach of health & safety rules 
• Serious abuse/misuse of the schools property/equipment 
• Serious breaches of confidentiality 
• Serious bullying, sexual harassment or harassment against an 

employee, student or other members of the school community  
• Violent/disruptive behaviour  
• Downloading/disseminating pornographic material from the internet  
• Circulation of offensive, obscene or indecent e-mails or text messages.  

 
Note: the above list is not exhaustive.  

 
For the purposes of this section gross misconduct may also relate to an act which took 
place or allegedly took place outside the school where such act, or alleged act, gives 
rise to a serious concern on the part of the board of management in relation to the 
health and safety of students and/or staff of the school. 
 
If there is an allegation of serious misconduct, the teacher may be suspended on full 
pay pending an investigation and the conclusion of any appeal process. 

 
In the course of investigation the teacher concerned has the right to have the 
allegations brought to his/her attention and he/she has the right to respond to all 
allegations. If the investigation upholds a case of serious misconduct the normal 
consequence will be dismissal. 
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Stage 5 
 
Appeal 
 
It will be open to the teacher to appeal against the proposed disciplinary action. In the 
case of a sanction being imposed at stage 1 the appeal will be to a nominee of the 
board of management.  In the case of a sanction being imposed at Stage 2 and/or 
Stage 3 of these procedures such an appeal will be heard by the board of management.    
In the case of a sanction being imposed under stage 4 of the procedure an appeal will 
be to a disciplinary appeal panel appointed by the board of management.   
 
The procedures for appealing are as set out in Appendix A   

 
 
 
Notification to Department of Education and Science and the Teaching Council 
 
The Board of Management will inform the Department of Education and Science of 
the nature of the disciplinary action and will comply with any requirements of the 
Teaching Council in accordance with the provisions of Section 37 of the Teaching 
Council Act 2001. 
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Appendix A 
 
 

Teachers Disciplinary Appeal Panel 
 

1. The board of management shall appoint a Teachers Disciplinary Appeal Panel 
which shall comprise; 

 
• An independent Chairperson from a panel nominated by the Minister for 

Education and Science 
 

• A representative of the recognised management body  
 

• A nominee of the relevant teacher union 
 
 
2. No member shall be appointed to the Panel to consider a case referred to the 

Panel who has had any prior interest in or dealings with that particular case. 
 
Appeal Process 
 
3. A teacher may seek a review of disciplinary proceedings by the Panel on one 

or more of the following grounds: 
 

i. the provisions of the agreed procedures were not adhered to 
 
ii all the relevant facts were not ascertained 
 
iii all the relevant facts were not considered or not considered in a 

reasonable manner 
 
iv the teacher concerned was not afforded a reasonable opportunity to 

answer the allegation 
 
v the teacher concerned could not be reasonably be expected to have 

understood that the behaviour alleged would attract disciplinary action 
 
vi the sanction recommended is disproportionate to the underperformance 

or misconduct alleged  
 

4. A teacher who has been notified that it has decided to take disciplinary action 
against him or her may, within 10 school days of receiving the notification of 
the decision, request in writing that the disciplinary proceedings be reviewed 
by the Panel. 

 
5. If no such request is received from the teacher concerned within the period of 

ten school days the appropriate authority may proceed to implement the 
disciplinary action proposed. 
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6. Where a teacher requests that disciplinary proceedings be reviewed by the 
Panel the following submissions shall be made; 

 
i a written statement by the teacher concerned of the grounds on which 

the review is being sought, to be furnished to the Panel and the 
employer within 10 school days of the submission of the request for an 
appeal referred to above. 

 
ii a written counter statement by the employer, to be submitted to the 

Panel and the teacher concerned within 10 school days of the receipt 
by the employer of the teachers statement referred to above 

 
iii any other submission which the Panel may request from the teacher 

concerned or the appropriate authority, to be furnished in such form 
and within such time as the Panel may specify in its request 

 
 
7. The Panel may reject a request for a review of disciplinary proceedings where; 
 

i the teacher concerned fails to make a submission required under 
paragraph 6 i above within the prescribed time limit, or 

 
ii the Panel, having considered any submissions made under paragraph 6 

i above , is of the opinion that the case made by the teacher concerned 
is frivolous, vexatious, or without substance or foundation. 

 
8. Where a request is rejected by the Panel the employer may proceed in 

accordance with the terms of this procedure as though the request had not been 
made. 

 
9. Where the Panel has decided to review the disciplinary procedures having 

considered the submissions it shall set a date for a hearing within 20 school 
days of receipt by the Panel of the request for an appeal. 

 
10. The Panel may, at its sole discretion, invite any person to give evidence orally 

or in writing.  The Panel shall consider and decide on any request from a party 
to the procedure to give evidence orally or in writing. 

 
11. The teacher making the appeal is entitled, if he or she wishes, to make oral 

submissions to the Panel either in person or through a serving teacher, a 
wholetime official/s of the union holding recognition for his or her grade or 
other such person as the Panel agrees may be present for that purpose. 

 
12. Where the Panel meets for the purpose of taking oral evidence or hearing oral 

submissions the following are entitled to be present; 
 
 i the teacher concerned 
 

ii any person/s in accordance with paragraph  11  above who is entitled 
to make submissions on behalf of the teacher concerned  
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iii The chair of the board of management and a serving member of the 

Board, or Principal, designated to assist the Chair of the Board of 
Management   

 
iv any other person whom the Panel agrees may be present 

 
13. Proceedings before the Panel shall be informal 
 
14. Having made such enquiries as it considers necessary and having considered 

any submissions made or evidence given the Panel shall form an opinion as to 
whether or not grounds for a review of the case have been established and 
shall issue its opinion within ten school days of the hearing to the Chair of the 
board of management, the teacher concerned and their representative. 

 
15. Where that opinion is to the effect that such a case has been established by the 

teacher concerned, the Panel may, at its sole discretion, recommend to the 
board of management that; 

 
  i no further action should be taken in the matter, or 
 

ii the disciplinary action decided by the board of management 
should be amended in a specified manner, or 

 
iii the case should be re-considered by the board of management 

to remedy a specified deficiency in the disciplinary procedures 
(in which event the provisions of this Code shall continue to 
apply) 

 
16. Where that opinion is to the effect that such a case has not been established the 

 board of management will proceed with the disciplinary action. 
 
17. A decision to take disciplinary action should be notified in writing to the 

teacher concerned and his/her representative.  Where no further action is to be 
taken the allegation will be deemed to have been withdrawn.   

 
18. The final decision in respect of the appeal panel recommendation rests with 

the board of management which shall set out in writing the basis for its 
decision.    
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1 
 

Procedures for Principals relating to their work, conduct and matters 
of professional competence in their role as principals 
 
 
Background 
 
Under the terms of Towards 2016 the parties undertook to review and revise existing 
procedures for the suspension and dismissal of teachers comprehended by Section 
24(3) of the Education Act 1998.  
 

Since the parties noted that the provisions of Section 24 of the Education Act 1998 
did not apply to teachers in schools operated by vocational education committees 
(VECs) further discussions ensued involving the DES, the IVEA, the TUI and the 
ASTI in order to adapt the provisions agreed in relation to other teachers to 
accommodate the specific management structures and processes operating in VEC 
schools. These discussions concluded in procedures for the suspension and dismissal 
of teachers and Principals in VEC schools being agreed between the parties. 
 
Subsequently, following the commencement of the Education and Training Boards 
Act 2013 and the Education (Amendment) Act 2012, the parties met again to align 
the procedures with the provisions of these Acts. 
 
The following disciplinary procedure for Principals employed in ETBs has now been 
issued in that context. 
 

The procedure takes account of employment legislation and the Labour Relation 
Commission’s Code of Practice on Disciplinary Procedures. This disciplinary 
procedure supersedes all existing local and national disciplinary procedures. 
Principals and ETBs will be made aware of and be made fully conversant with this 
procedure and adhere to its terms. 
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Introduction 
 
As is the norm with any profession it is a matter for the individual Principal, in the 
first instance, to maintain appropriate standards of work and conduct and to 
personally address such issues if and when they arise.  Furthermore it is a Principal's 
responsibility and obligation to ensure that he or she avails fully of all opportunities of 
assistance towards remediation of such issues.    
 
In that context it is fully accepted that a significant majority of Principals discharge 
their duties in a competent and efficient way and provide a service in line with the 
best traditions of school leadership.  Accordingly any process geared to address 
matters of work and conduct is aimed at a minority of individuals within the 
profession.  It is also the case that any such process must recognise the reality that 
such matters are often of a transient nature and may have their origin in issues of a 
personal or professional nature which are of relatively short time duration.  Isolated 
issues or omissions of a minor nature will, where possible, be dealt with informally. 
 
It follows that the approach to dealing with matters of work and conduct should 
involve a number of stages moving from informal stages to formal stages which may 
at the end of the process have recourse to disciplinary action (up to and including 
dismissal).   Although disciplinary action will normally follow the progressive stages 
the procedure may be commenced by the school at any stage of the process if the 
alleged misconduct warrants such an approach.  
 
 Scope 
 
The scope of these procedures includes all aspects of the role of Principal as set out in 
the Education Act 1998 (as amended by the Education Act 2012), the Education and 
Training Boards Act 2013 and other relevant Acts of the Oireachtas.  The Education 
Act 1998 as amended provides, inter alia, that a Principal shall; 
 

x have responsibility for the instruction provided to students in the school and 
shall contribute, generally, to the education and personal development of 
students in that school, 

x encourage and foster learning in students, regularly evaluate students and 
periodically report the results of the evaluation to the students and their 
parents,  

x promote co-operation between the school and the community which it serves, 
and subject to the terms of any applicable collective agreement and their 
contract of employment, carry out those duties that are assigned to him or her 
by the board of management,  

x be responsible for the day-to-day management of the school, including 
guidance and direction of the teachers and other staff of the school, and be 
accountable for that management,  

x provide leadership to the teachers and other staff and the students of the 
school, 

x be responsible, together with the board, parents of students and the teachers, 
for the creation in the school of an environment which is supportive of 
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learning among the students and which promotes the professional 
development of the teachers, 

x under the direction of the board and, in consultation with the teachers, the 
parents and, to the extent appropriate to their age and experience, the students, 
set objectives for the school and monitor the achievement of those objectives, 
and 

x encourage the involvement of parents of students in the school in the 
education of those students and in the achievement of the objectives of the 
school. 

 
Issues of professional competence as a teacher are outside the scope of this procedure.   
 
Allegations in respect of child abuse as defined in the Child Protection Guidelines for 
Primary and Post-Primary Schools are dealt with in the first instance under those 
Guidelines. 
 
There may also be instances where concerns are raised regarding a Principal’s work 
or conduct through parental complaints.  In such cases the concerns will be addressed 
by the CE or other officer delegated by the CE in the first instance in accordance with 
agreed complaint procedures. The CE or other officer delegated by the CE will 
consider the nature of the complaint before determining whether the issue falls to be 
considered under the procedures relating to professional competence.  If the 
procedures relating to professional competence are subsequently invoked the parent 
who made the complaint will be so advised and informed of the final outcome of the 
process.    
 
 
Informal Stage 
 
It is intended that problems relating to work and conduct are resolved, where possible, 
through informal means.  To this end, the Education Officer (hereinafter referred to as 
the EO)/ officer delegated by the CE will discuss any unsatisfactory conduct with the 
Principal concerned and inform him/her of the required improvements.  The Principal 
will be given an opportunity to offer explanation and comment. Where an 
improvement might be effected without recourse to disciplinary action, guidance will 
be provided as appropriate and due attention will be given to whether the shortcoming 
is due to personal, health or domestic circumstances.  The EO/ officer delegated by 
the CE will advise the Principal of available internal and/or external supports and 
endeavour to assist the Principal in accessing those supports.  These may include the 
Employee Assistance Service, the Primary Professional Development Service, 
Leadership Development for Schools (LDS), Second Level Support Service (SLSS) 
and /or other external agencies that are relevant and/or appropriate in the 
circumstances having regard to the nature of the particular issues.   
 
The Principal will also be informed that, unless the necessary improvement is made, 
the matter may proceed to the formal disciplinary procedure. 
 
Where a Principal’s work or conduct does not meet the required standards, despite 
informal intervention as set out above, the matter will be dealt with under the 
following disciplinary procedure. 
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Stage 1   
 
Verbal Warning 
 
A formal disciplinary meeting with the Principal will be convened by the EO/ officer 
delegated by the CE.  The Principal will be given at least five school days’ written 
notice of the meeting. The notice should state the purpose of the meeting and the 
specific nature of the complaint together with any supporting documentation.  The 
Principal concerned may be accompanied at any such meeting by his/her trade union 
representative or a work colleague.  
 
At the meeting, the Principal will be given an opportunity to respond and state his/her 
case fully and to challenge any evidence that is being relied upon for a decision.  
Having considered the response the EO/ officer delegated by the CE will decide on 
the appropriate action to be taken.  Where it is decided that no action is warranted, the 
Principal will be so informed in writing within five school days. Where it is decided 
that disciplinary action at this stage is warranted the EO/ officer delegated by the CE 
will inform the Principal that he/she is being given a verbal warning.   Where a verbal 
warning is given it should state clearly the improvement required and the timescale 
for improvement.  The warning should inform the Principal that further disciplinary 
action may be considered if there is no sustained satisfactory improvement.   The 
Principal will be advised of his/her right to appeal against the disciplinary action 
being taken and of the appeal process  

 
A copy of the verbal warning will be retained on the personnel file by the EO/ officer 
delegated by the CE and a copy will be given to the Principal. The verbal warning will 
be active for a period of 6 months and, subject to satisfactory service, will cease to 
have effect following the expiry of the 6 months period.  The record will be removed 
from the file after the six months period subject to satisfactory improvement during 
the period.  
 
There may however be occasions where an employee’s work or conduct is 
satisfactory throughout the period the warning is in force only to lapse very soon 
thereafter. Where such a pattern emerges, and there is evidence of an undermining of 
the disciplinary process, the employee’s previous conduct and pattern of behaviour 
may be considered as a whole in a future disciplinary procedure.  
 
 
Stage 2 
 
Written Warning 
 
If, having received a verbal warning, the Principal’s conduct is perceived by the EO/ 
officer delegated by the CE to be less than satisfactory in relation to that required at 
Stage 1, a meeting will be arranged between the Principal, the EO/ officer delegated 
by the CE and another officer delegated by the CE.  The Principal will be given at 
least seven school days written notice of the meeting. The notice should state the 
purpose of the meeting and the specific nature of the complaint together with any 
supporting documentation.  The Principal concerned may be accompanied at any such 
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meeting by his/her trade union representative/s or a colleague/s subject to an overall 
maximum of two.  
 
At the meeting, the Principal should be given a clear statement of the areas/s where 
his or her conduct is perceived as unsatisfactory. The Principal will be given an 
opportunity to respond and state his/her case fully and to challenge any evidence that 
is being relied upon for a decision.  Having considered the response the EO/ officer 
delegated by the CE and the other officer delegated by the CE will decide on the 
appropriate action to be taken.  Where it is decided that no action is warranted the 
Principal will be so informed in writing within five school days.  Where it is decided 
that disciplinary action at this stage is warranted the Principal will be informed that 
he/she is being given a written warning.  Where a written warning is given it should 
state clearly the improvement required and the timescale for improvement. The 
written warning should inform the Principal that further disciplinary action may be 
considered if there is no sustained satisfactory improvement.   The Principal will be 
advised of his/her right to appeal against the disciplinary action being taken and of the 
appeal process      

 
A copy of the written warning will be retained on the personnel file and a copy will be 
given to the Principal. The written warning will be active for a period not exceeding 9 
months and, subject to satisfactory service, will cease to have effect following the 
expiry of the 9 month period.   The record will be removed from the file after the nine 
months period subject to satisfactory improvement during the period.  

  
There may however be occasions where an employee’s work or conduct is 
satisfactory throughout the period the warning is in force only to lapse very soon 
thereafter. Where such a pattern emerges and there is evidence of an undermining of 
the disciplinary process, the employee’s previous conduct and pattern of behaviour 
may be considered as a whole in a future disciplinary procedure. 
 
 
Stage 3 
 
Final Written Warning 
 
If having received a written warning, the EO/ officer delegated by the CE and the 
other officer delegated by the CE perceive that the Principal’s conduct remains less 
than satisfactory or there is an occurrence of a more serious offence, a meeting will be 
arranged between the Principal and the EO/ officer delegated by the CE accompanied 
by the other officer delegated by the CE.  The Principal should be given at least seven 
school days’ written notice of the meeting. The notice should state the purpose of the 
meeting and the specific nature of the complaint together with any supporting 
documentation.  The Principal concerned may be accompanied at any such meeting 
by his/her trade union representative/s or a colleague/s subject to a maximum of two  
 
At the meeting the Principal should be given a clear statement of the areas/s where his 
or her conduct is perceived as unsatisfactory.  The Principal will be given an 
opportunity to respond and state his/her case fully and to challenge any evidence that 
is being relied upon for a decision.  Having considered the response the EO/ officer 
delegated by the CE and the other officer delegated by the CE will decide on the 
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appropriate action to be taken.  Where it is decided that no action is warranted, the 
Principal will be so informed in writing within five school days.  Where it is decided 
that disciplinary action at this stage is warranted the Principal will be informed that 
he/she is being given a final written warning.  Where a final written warning is given 
it should state clearly the improvement required and the timescale for improvement. 
The final written warning should inform the Principal that further disciplinary action 
may be considered if there is no sustained satisfactory improvement.   The Principal 
will be advised of his/her right to appeal against the disciplinary action being taken 
and of the appeal process.      
  
A copy of the final written warning will be retained on the personnel file and a copy 
will be given to the Principal. The final written warning will be active for a period not 
exceeding 12 months and, subject to satisfactory service, will cease to have effect 
following the expiry of the 12 month period.   The record will be removed from the 
file after the twelve month period subject to satisfactory improvement during the 
period.  
 
 
Stage 4 
 
If it is perceived that the poor work or conduct has continued after the final written 
warning has issued or the work or conduct issue is of a serious nature, a 
comprehensive report on the facts of the case will be prepared and forwarded to the 
CE. A copy will be given to the Principal.   
 
In accordance with the provisions of the Education and Training Boards Act 2013, 
employment matters including the suspension and dismissal of staff are executive 
functions.  Consequently, the following procedures will apply. 
 
 
4.1 The Principal will be provided with an opportunity to attend at a meeting with 

the CE accompanied by his/her trade union representative/s or a colleague 
subject to an overall maximum of two.     
 

The Principal will be given at least 7 school days’ notice of the meeting.  The 
notice should state the purpose of the hearing and that disciplinary action may 
be considered. 
 

At the meeting the Principal will be given an opportunity to make his/her case 
in full and to challenge any evidence that is being relied upon for a decision. 
 

Following the hearing, the CE will make his/her judgement on the matter.  In 
formulating his/her judgement the CE will take account of the report from the 
EO/ officer delegated by the CE and the other officer delegated by the CE and 
any other evidence and the Principal’s representation (if any) thereon.  
 

The CE shall notify the Principal of his/her decision and any intended 
disciplinary action, if that be the outcome of his/her deliberations.  If it is 
decided to take disciplinary action, the CE may avail of any of the following 
range of sanctions. 
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x Final written censure 
x Deferral of an increment 
x Withdrawal of an increment or increments 
x Demotion (loss of Principals’ allowance) 
x Other disciplinary action short of suspension or dismissal 
x Suspension (for a limited period and/or specific purpose) with pay 
x Suspension (for a limited period and/or specific purpose) without pay 
x Dismissal 

 
Where disciplinary action short of dismissal is proposed, the case will be 
reviewed by the CE within a specified time period to consider whether further 
disciplinary action, if any, is required.  

 
  The CE will act reasonably in all cases when deciding on the appropriate 

disciplinary action.  The nature of the disciplinary action should be 
proportionate to the work or conduct issue that has resulted in the sanction 
being imposed.  
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 Gross Misconduct 
 
In the case of serious misconduct at work or a threat to health and safety to children or 
other personnel in the school, the stages outlined above do not normally apply and a 
Principal may be dismissed without recourse to the previous stages.   
 
The following are some examples of gross misconduct for which any or each of Stage 
1 to 3 of the disciplinary procedure may not apply, depending on the gravity of the 
alleged offence. 
 

x Theft. 
x Deliberate damage to school property. 
x Fraud or deliberate falsification of documents. 
x Gross negligence or dereliction of duties. 
x Refusal to comply with legitimate instructions resulting in serious 

consequences. 
x Serious or persistent incapacity to perform duties due to being under 

the influence of alcohol, unprescribed drugs or misuse of prescribed 
medication.  

x Serious breach of health & safety rules. 
x Serious abuse/misuse of the schools property/equipment 
x Serious breaches of confidentiality. 
x Serious bullying, inappropriate behaviour, sexual harassment or 

harassment against an employee or customer, including students.  
x Violent/disruptive behaviour.  
x Downloading/disseminating pornographic material from the internet.  
x Circulation of offensive, obscene or indecent e-mails or text messages.  

 
Note: the above list is not exhaustive.  

 
For the purposes of this section gross misconduct may also relate to an act which took 
place or allegedly took place outside the school, where such act, or alleged act, gives 
rise to a serious concern on the part of the CE in relation to the health and safety of 
students and/or staff of the school. 
 
If there is an allegation of serious misconduct, the Principal may be suspended on full 
pay pending an investigation and the conclusion of any appeal process.    
 
In the course of investigation, the Principal concerned has the right to have the 
allegations brought to his/her attention and he/she has the right to respond to all 
allegations. If the investigation upholds a case of serious misconduct the normal 
consequence will be dismissal. 
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Stage 5 
 
Appeal 
 
 
It will be open to the Principal to appeal against the proposed disciplinary action.  
 
In the case of sanctions being imposed at Stages 1, 2 and 3 the appeal will be to an 
officer delegated by the CE who has not had a previous involvement with the matter 
and who is of an equal or higher grade to the officer who imposed the sanction eg. 
APO, PO, EO or CE.   
 
In the case of a sanction being imposed under stage 4 of the procedure an appeal will 
be to a disciplinary appeal panel appointed by the CE as set out in Appendix A.  
 
The procedures for appealing are as set out in Appendix A. 
 
 
Notification to Department of Education and Skills and the Teaching Council 
 
The CE will inform the Department of Education and Skills of the nature of the 
disciplinary action and will comply with any requirements of the Teaching Council in 
accordance with the provisions of Section 37 of the Teaching Council Act 2001. 
  
  
  
 



 

10 
 

Appendix A 
 
 

Principal Teachers Disciplinary Appeal Panel 
 

1. The CE shall appoint a Principal Teachers Disciplinary Appeal Panel which 
shall comprise the following. 

x An independent Chairperson from a panel nominated by the Minister for 
Education and Skills. 

x A representative of the recognised management body.  

x A nominee of the relevant teacher union. 
 
2. No member shall be appointed to the Panel to consider a case referred to the 

Panel who has had any prior interest in or dealings with that particular case. 
 
Appeal Process 
 
3. A Principal may seek a review of disciplinary proceedings by the Panel on one 

or more of the following grounds. 

i. The provisions of the procedures were not adhered to. 

ii All the relevant facts were not ascertained. 

iii All the relevant facts were not considered or not considered in a 
reasonable manner. 

iv The Principal concerned was not afforded a reasonable opportunity to 
answer the allegation. 

v The Principal concerned could not be reasonably be expected to have 
understood that the behaviour alleged would attract disciplinary action. 

vi The sanction recommended is disproportionate to the 
underperformance or misconduct alleged. 

 
4. A Principal, who has been notified that it has been decided to take disciplinary 

action against him or her, may, within 10 school days of receiving the 
notification of the decision, request in writing that the disciplinary proceedings 
be reviewed by the Panel. 

 
5. If no such request is received from the Principal concerned within the period 

of ten school days, the CE may proceed to implement the disciplinary action 
proposed. 

 
6. Where a Principal requests that disciplinary proceedings be reviewed by the 

Panel, the following submissions shall be made. 

i A written statement by the Principal concerned of the grounds on 
which the review is being sought, to be furnished to the Panel and the 
employer within 10 school days of the submission of the request for an 
appeal referred to above 
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ii A written counter statement by the employer, to be submitted to the 
Panel and the Principal concerned within 10 school days of the receipt 
by the employer of the Principal’s statement referred to above 

iii Any other submission which the Panel may request from the Principal 
concerned or the CE, to be furnished in such form and within such time 
as the Panel may specify in its request 

 
7. The Panel may reject a request for a review of disciplinary proceedings where: 
 

i the Principal concerned fails to make a submission required under 
paragraph 6.i above within the prescribed time limit, or 

ii the Panel, having considered any submissions made under paragraph 
6.i. above, is of the opinion that the case made by the Principal 
concerned is frivolous, vexatious, or without substance or foundation. 

 
8. Where a request (for an appeal hearing) is rejected by the Panel, the employer 

may proceed in accordance with the terms of this procedure as though the 
request had not been made. 

 
9. Where the Panel has decided to review the disciplinary procedures, having 

considered the submissions, it shall set a date for a hearing within 20 school 
days of receipt by the Panel of completed submissions from the Principal and 
the employer. 

 
10. The Panel may, at its sole discretion, invite any person to give evidence orally 

or in writing.  The Panel shall consider and decide on any request from a party 
to the procedure to give evidence orally or in writing. 

 
11. The Principal making the appeal is entitled, if he or she wishes, to make oral 

submissions to the Panel either in person or through a serving teacher, a 
wholetime official of the union holding recognition for his or her grade or 
other such person as the Panel agrees may be present for that purpose. 

 
12. Where the Panel meets for the purpose of taking oral evidence or hearing oral 

submissions the following are entitled to be present. 

 i The Principal concerned. 

ii Any person in accordance with paragraph 11 above who is entitled to 
make submissions on behalf of the Principal concerned.  

iii The CE of the ETB and such other person as may be nominated by the 
CE to attend.   

iv Any other person whom the Panel agrees may be present. 
 
13. Proceedings before the Panel shall be informal. 
 
14. Having made such enquiries as it considers necessary and having considered 

any submissions made or evidence given, the Panel shall form an opinion as to 
whether or not grounds for a review of the case have been established and 
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shall issue its opinion within ten school days of the hearing to the CE, the 
Principal concerned and his/her representative. 

 
15. Where that opinion is to the effect that such a case has been established by the 

Principal concerned, the Panel may, at its sole discretion, recommend to the 
CE that: 

i no further action should be taken in the matter, or 

ii the disciplinary action decided by the  CE should be amended in a 
specified manner, or 

iii the case should be re-considered by the  CE to remedy a specified 
deficiency in the disciplinary procedures (in which event the provisions 
of this Code shall continue to apply). 

 
16. Where that opinion is to the effect that such a case has not been established the 

 CE will proceed with the disciplinary action. 
 
17. A decision to take disciplinary action should be notified in writing to the 

Principal concerned and his/her representative.  Where no further action is to 
be taken the allegation will be deemed to have been withdrawn. 

 
18. The final decision in respect of an appeal panel recommendation rests with the 

CE which shall set out in writing the basis for the decision.   
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Revised Procedures for Suspension and Dismissal of Teachers 

 
 
 

Education and Training Boards 
 
 
 
1. Background 

 
Under the terms of Towards 2016 the parties undertook to review and revise existing 
procedures for the suspension and dismissal of teachers comprehended by Section 24(3) 
of the Education Act 1998. Since the parties noted that the provisions of Section 24 of 
the Education Act 1998 did not apply to teachers in schools operated by vocational 
education committees (VECs) further discussions ensued involving the DES, the IVEA, 
the TUI and the ASTI in order to adapt the provisions agreed in relation to other teachers 
to accommodate the specific management structures and processes operating in VEC 
schools. These discussions concluded in procedures for the suspension and dismissal of 
teachers in VEC schools being agreed between the parties. 
 
Subsequently, following the commencement of the Education and Training Boards Act 
2013 and the Education (Amendment) Act 2012, the parties met again to align the 
procedures with the provisions of these Acts. 
 
The following procedures have now been issued in that context. 

 
ETBs and Principals have a responsibility for the quality and effectiveness of education 
and the management of staff in a school as set out in the Education Act 1998. 

 
While no procedures can be definitive about the range of circumstances which might 
give rise to the initiation of disciplinary procedures in general these are likely to be 
related to misconduct, a threat to the health and safety of students and/or sustained 
failure to perform adequately the professional duties and responsibilities expected of a 
teacher. 

 
The following procedures provide for two separate and independent strands which 
should be utilised in appropriate circumstances; 

 
• Procedures relating to professional competence issues 
• Procedures relating to work, conduct and matters other than professional 

competence 
 
The procedures apply to all teachers other than those teachers serving in a probationary 
capacity. In relation to teachers serving in a probationary capacity the existing probation 
arrangements will continue to apply. 

 
The procedures are designed to deal solely with issues of employment and supersede all 
prior existing disciplinary procedures in existence save for those provided in law. Issues 
relating to registration are a matter for the Teaching Council. 

 
It will be open to any of the parties to seek a review of these procedures. 
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2. General Principles underpinning these procedures 
 
 
 
Apart from considerations of equity and justice, the maintenance of a good industrial 
relations atmosphere at workplace level requires that acceptable procedures be in place 
and be observed. Disciplinary procedures are necessary to ensure both that discipline is 
maintained in the workplace and that disciplinary measures can be applied in a fair and 
consistent manner. 

 
Such procedures serve a dual purpose in that they provide a framework which enables 
management to maintain satisfactory standards and employees to have access to 
procedures whereby alleged failures to comply with these standards may be fairly and 
sensitively addressed. 

 
The essential elements of any procedures for dealing with disciplinary issues are that 
they be rational and fair, that the basis for disciplinary action is clear, that the range of 
penalties that can be imposed is well-defined and that an internal appeal mechanism is 
available. 

 
Every teacher is personally accountable for his/her own behaviour and work 
performance.  Early intervention at the appropriate level to address perceived 
inappropriate behaviour is desirable for all parties so as to minimise the risk of having 
to escalate sanctions as provided for in these procedures. 

 
Every effort will be made by the Principal to address alleged or perceived shortcomings 
in work and conduct through informal means without invoking the formal disciplinary 
procedure. 

 
Where circumstances warrant, a teacher may be placed on administrative leave with full 
pay pending an investigation, or pending the outcome of an investigation, a disciplinary 
hearing/meeting or the outcome of a disciplinary hearing/meeting. 

 
The procedures are intended to comply with the general principles of natural justice and 
provide: 

 
• that there will be a presumption of innocence. No decision regarding 

disciplinary action can be made until a formal disciplinary meeting has been 
convened and the employee has been afforded the opportunity to respond to 
the allegations raised 

• that the employee will be advised in writing in advance of a disciplinary 
meeting of the precise nature of the matters concerned and will be given 
copies of all relevant documentation. In the case of a complaint, this detail 
will include the source and text of the complaint as received. A complaint 
should be in writing. 

• that details of the allegations, complaints or issues of professional 
competence be put to the teacher concerned 
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• that the right of a teacher concerned to have access to and to view his/her 
personnel file (to include all records in relation to the teacher in hardcopy 
or electronic format, held by the school/ETB) will be fully respected 

• that   the   teacher   concerned   is   given   the   opportunity   to   avail   of 
representation by a work colleague or trade union representative/s 

• that the teacher concerned be given the opportunity to respond fully to any 
such allegations, complaints or issues of professional competence 

•  that the teacher concerned has the right to examine and challenge all 
evidence available and to call witnesses or persons providing such evidence 
for questioning. 

• that the teacher concerned has the right to a fair and impartial examination 
of the issues being investigated, taking into account the allegations or 
complaints themselves, the response of the teacher concerned to them, any 
representations made by or on behalf of the 
teacher concerned and any other relevant or appropriate evidence, factors 
or circumstances 

• that the ETB, as employer, has a duty to act reasonably and fairly in all 
interactions with staff and to deal with issues relating to conduct or 
professional competence in a confidential manner which protects the dignity 
of the teacher 

• that all matters relating to the disciplinary procedure are strictly confidential 
to the parties  and their representatives 

• that  it  will  be  considered  a  disciplinary  offence  for  any  person  to 
intimidate or exert inappropriate pressure on any person who may be 
required to attend as a witness. 

• that  where  a  decision  is  taken  to  impose  a  disciplinary  sanction,  the 
sanction imposed   will   be   in   proportion   to   the   nature   of   the 
conduct/behaviour/performance that has resulted in the sanction being 
imposed 

• that these procedures are without prejudice to the right of a teacher to have 
recourse to the law to protect his/her employment. 

 
 
 

Reasonable and appropriate support, training and assistance will be provided. 
In this context, a major focus of the work of the Support Services at Primary and Post 
Primary level will be the provision of appropriate advice and assistance to schools and 
teachers in the formulation of improvement plans and, where relevant, in their 
implementation. Arrangements will also be put in place to provide for the timely 
accessing of those services as required. 
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3. Procedures relating to teachers experiencing professional competence issues 
 
Preamble 

 
As is the norm with any profession it is a matter for the individual teacher, in the first 
instance, to maintain appropriate standards of teaching and to personally address 
competence issues if and when they arise.  Furthermore it is a teacher's responsibility and 
obligation to ensure that he or she avails fully of all opportunities of assistance towards 
remediation of professional competence issues. 

 
In this context it is fully accepted that a significant majority of teachers discharge their 
duties in a competent and efficient way and provide a service in line with the best 
traditions of teaching.  Accordingly any process geared to address matters of professional 
competence is aimed at a minority of individuals within a profession.  It is also the case 
that any such process must recognise the reality that professional competence issues are 
often of a transient nature and may have their origin in issues of a personal or professional 
nature which are of relatively short time duration. 

 
There may also be instances where concerns are raised regarding a teacher’s professional 
competence through parental complaints.  In such cases the concerns will be addressed 
by the Principal in the first instance in accordance with agreed complaint procedures.   
The Principal will consider the nature of the complaint before determining whether the 
issue falls to be considered under the procedures relating to professional competence.  If 
the procedures relating to professional competence are subsequently invoked the parent 
who made the complaint will be so advised and informed of the final outcome of the 
process. 

 
It follows that the approach to dealing with matters of professional competence should 
involve a number of stages moving from informal stages to formal stages which may 
at the end of the process have recourse to disciplinary action (up to and including 
dismissal). This must of course have regard to the right and duty of the ETB to act 
immediately in matters of serious misconduct or where it considers that a threat exists to 
the health, safety and welfare of students.  

 
 
 
 
 
Stage 1 

 
 
Informal Stage 

 
1.1 As outlined in sections 22 and 23 of the Education Act 1998 (as amended by the 

Education Act 2012), the Principal, as part of his/her day-to-day responsibility 
for the management of the school, has responsibility for the guidance and 
direction of teachers, the provision of leadership to teachers and students and the 
creation, together with the board of management, of an environment which is 
supportive of learning among the students and which promotes the professional 
development of teachers.  The Education Act provides also that the Principal shall 
have all and such powers as are necessary or expedient in that regard. The 
Principal is, therefore, in the best position to identify when professional 
competence issues arise in a teacher’s work. 
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1.2 Where the Principal has concerns that there may be issues of professional 
competence in a teacher’s work s/he will advise the teacher, orally, of the specific 
nature and extent of these concerns and furnish the teacher with any relevant 
documentation relating to the issue. 

 
1.3 At this stage the teacher should be given a copy of these procedures and be 

advised to familiarise himself/herself with the various stages of the procedures 
that may be invoked and the range of sanctions available to the Chief Executive 
of the ETB (hereinafter referred to as the CE) in the event of sustained 
underperformance 

 
1.4 The Principal will seek to explore with the teacher the underlying cause(s) and 

where possible agree the steps that need to be taken to address the matter.  In this 
context the Principal will advise the teacher of available internal and/or external 
supports and endeavour to assist the teacher in accessing those supports These 
may include the Employee Assistance Service, the Primary Professional 
Development Service, Leadership Development for Schools (LDS), Second 
Level Support Service (SLSS) and /or other external agencies that are relevant 
and/or appropriate in the circumstances having regard to the nature of the 
particular issues. 

 
1.5 It is intended that through dialogue between the Principal and the teacher the 

issues are resolved to the satisfaction of the Principal and that both agree that no 
further action is necessary 

 
1.6 It is intended that professional competence issues of a transient nature should be 

resolved through informal mechanisms, normally within a three month period 
excluding holiday periods. 

 
1.7 Where a teacher has failed to engage positively with the processes and the 

Principal continues to have concerns that there are professional competence 
issues of a sustained nature, the Principal will notify the teacher of his/her intent 
to refer the matter to the Education Officer (hereinafter referred to as the EO), or 
other officer delegated by the CE, with a view to the initiation of the formal 
process 

 
 
Stage 2 

 
 Initiation of the formal process 
 
2.1 The Principal will advise the EO / other officer delegated by the CE of his/her 

concerns and provide a written report to him/her.  The teacher will be given a 
copy of the report simultaneously, and will be afforded an opportunity to provide 
a written response as part of the process of consideration of the matter. 

 
2.2 At this stage it is open to the teacher to invoke Stage 3 of this procedure within 

10 school days of receipt of the report. Where the teacher adopts this course of 
action it is on the strict understanding that he/she cannot then seek to revert to 
any earlier stage of the process and that the Principal and EO / other officer 
delegated by the CE will proceed to the next stage as appropriate. 
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2.3 Alternatively where the teacher does not take up this option the EO / other officer 

delegated by the CE will consider the report of the Principal and any written 
response provided by the teacher. At this stage the teacher will be provided with 
an opportunity to address the EO / other officer delegated by the CE on the matter 
if he/she so wishes. The EO / other officer delegated by the CE will then make a 
decision on how to proceed. This decision may involve the EO / other officer 
delegated by the CE finding that: 

 
• There are insufficient grounds to conclude that there is an issue of 

professional competence, 
• There are sufficient grounds as to warrant the initiation of the formal process. 

 
2.4 Where the EO / other officer delegated by the CE is of the view that there are 

sufficient grounds he/she will charge the Principal with defining the required 
improvement plan for the teacher in question. 

 
2.5 The Principal will meet with the teacher concerned to discuss the improvement 

plan. 
 
2.6 The plan will specify the perceived deficiencies in the teacher’s performance and 

the required improvement expected of that teacher.   It will also set out the range 
of supports and training available to the teacher and suggestions as to which 
should be availed of by the teacher in the context of improving his or her 
performance.  The improvement plan will also set out a timeframe within which 
the required improvement should be put into effect. Appropriate supports will be 
made available to the Principal in drawing up the improvement plan. 

 
2.7 While bringing about the improvement in his or her performance is the primary 

responsibility of the individual teacher, the Principal/ EO / other officer delegated 
by the CE, will support and facilitate that teacher in bringing about the required 
improvement. 

 
2.8 Normally, it would be expected that the required remediation of professional 

competence issues would take place within the timeframe set down in the 
improvement plan which should be no less than a three month period excluding 
holiday periods.  This period may be extended by the Principal, subject to the 
agreement of the EO / other officer delegated by the CE, to allow the teacher 
further time to fully implement the improvement plan. 

 
2.9 Following the conclusion of the time period provided for improvement, the 

Principal will furnish a written report to the EO / other officer delegated by the 
CE and the teacher setting out his/her views on the outcome. 

 
2.10 Where the Principal reports that the required improvement has been brought 

about the EO / other officer delegated by the CE will inform the teacher in writing 
confirming his/her intention to conclude the formal process. 

 
 
2.11 Where the Principal reports to the EO / other officer delegated by the CE that the 

required improvement in teaching performance has not been brought about 
following the conclusion of the period allowed for this process, the EO / other 
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officer delegated by the CE will consider the matter, as provided for below. 
 
2.12 The teacher will be given an opportunity to provide an oral and written response 

to the Principal’s report as part of the process of consideration of the matter. 
 
2.13 Following consideration of the teacher’s response the EO / other officer delegated 

by the CE may decide that: 
 

• Sufficient progress has been made by the teacher and that the procedure 
is being brought to a conclusion 

• The improvement plan should be modified 
• The required improvement has not being brought about by the teacher 

 
 
 
Stage 3 External Review 

 
 
 
3.1 Where the EO / other officer delegated by the CE decides that the required 

improvement has not been brought about, the EO / other officer delegated by the 
CE will request the Chief Inspector to arrange for a review of the work of the 
individual teacher.  The teacher will be so informed by the EO / other officer 
delegated by the CE in such instances.  The request for the review should include 
details of the nature of the concerns of the EO / other officer delegated by the CE, 
the supports offered to the teacher, the extent to which these supports were availed 
of by the teacher and the outcomes. 

 
3.2 Before approving the review the Chief Inspector* will satisfy himself/herself that 

the appropriate support has been offered to the teacher and that, despite this, the 
teachers work is still considered to be unsatisfactory.   The Chief Inspector may 
seek further information from the EO / other officer delegated by the CE as s/he 
deems necessary. Where a teacher has availed of the option at Stage 2 to invoke 
Stage 3 of the process the Chief Inspector will satisfy himself/herself of this fact 
before initiating the review. 

 
3.3 All documentation provided to the Chief Inspector will be furnished to the 

teacher. 
 
3.4 The function of carrying out an external review, which is vested in the Chief 

Inspector in consequence of these procedures, is separate from and without 
prejudice to the statutory function of the Chief Inspector as set out in Section13 
of the Education Act 1998. 

 
3.5 Where the Chief Inspector agrees to the request he/she may assign such and so 

many personnel to conduct the review as appears to him/her to be necessary. 
In assigning a person or persons to the conduct of this task the Chief Inspector 
will have regard to the requirement that any individual/s so assigned have a 
competence which is relevant to the review. 

 
3.6 The review may involve a series of visits to the teaching and learning situation 

and will be normally be carried out by a member/members of the Inspectorate. 
The person/persons assigned by the Chief Inspector will have whatever access 
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to the teaching and learning situation as is necessary by them in order to provide 
a professional view on the competence of the teacher.  There may be instances, 
having regard to the nature of a particular case, where the member/members of 
the Inspectorate may be accompanied by a person with particular expertise 
relevant to the issues of concern raised by the EO / other officer delegated by 
the CE. In all instances the review process will be led by a member of the 
Inspectorate. 

 
3.7 The teacher, who is the subject of the external review, shall co-operate in full 

with the review process and any failure to so co-operate will in itself be a 
disciplinary matter. Any such lack of co-operation may also be taken into 
account by the person/persons assigned by the Chief Inspector in formulating 
their conclusions. 

 
3.8 The person/persons assigned by the Chief Inspector will present a report to the 

Chief Inspector who, in turn, will make this report available to the EO / other 
officer delegated by the CE and the teacher.  The report will set out the 
conclusions reached in relation to the concerns raised. 

 
3.9 The EO / other officer delegated by the CE will provide the teacher with an 

opportunity to make a written response to the Chief Inspector’s report within 15 
school days of receipt of the report by the teacher. 

 
3.10 The EO / other officer delegated by the CE will consider the report of the Chief 

Inspector and the written response from the teacher, within 10 school days of 
receipt of the written response from the teacher.   The EO / other officer delegated 
by the CE may decide: 

 
• That no further action is warranted 
• To proceed to a disciplinary process within the remit of the CE 

 
Where it is decided that no action is warranted, the teacher will be so informed 
in writing within five school days. 

 
*The reference to the Chief Inspector includes members of the Inspectorate to 
whom this function is delegated by the Chief Inspector. 
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Stage 4 
 
Hearing 

 
 
4.1 In accordance with the provisions of the Education and Training Boards Act, 2013, 

employment matters including the suspension and dismissal of staff are executive 
functions. Consequently the following procedures will apply: 

 
The teacher will be provided with an opportunity to attend at a meeting with the 
CE accompanied by his/her trade union representative/s or a colleague, subject to 
an overall maximum of two. 

 
The teacher will be given at least 7 school days’ notice of the meeting.  The notice 
should state the purpose of the hearing and the fact that disciplinary action may be 
considered. 

 
At the meeting the teacher will be given an opportunity to make his/her case in 
full and to challenge any evidence that is being relied upon for a decision. 

 
Following the hearing the CE shall make his/her judgement on the matter.  In 
formulating his/her judgement the CE will take account of the conclusions set 
out in the report of the Chief Inspector, any other evidence and the teacher’s 
representation (if any) thereon. 

 
The CE shall notify the teacher of his/her decision and any intended disciplinary 
action if that be the outcome of his/her deliberations.  If it is decided to take 
disciplinary action, the CE may avail of any of the following range of sanctions: 

 
• Final written censure 
• Deferral of an increment 
• Withdrawal of an increment or increments 
• Suspension (for a limited period and/or specific purpose) with pay 
• Suspension (for a limited period and/or specific purpose) without pay 
• Dismissal 

 
 

Where disciplinary action short of dismissal is proposed, the case will be 
reviewed by the CE within a specified time period to consider whether further 
disciplinary action, if any, is required. 

 
The CE will act reasonably in all cases when deciding on the appropriate 
disciplinary action. The nature of the disciplinary action should be proportionate 
to the issue of professional competence. 
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Stage 5 
 
Appeal 
 
5.1 It will be open to the teacher to appeal against the proposed disciplinary action of 

the CE.  Such an appeal will be heard by an independent appeal panel appointed 
by the CE as set out in Appendix A. 

 
5.2 The procedures for appealing to the independent appeal panel are as set out in 

Appendix A. 
 
Notification to Department of Education and Skills and the Teaching Council 

 
The CE will inform the Department of Education and Skills of the nature of the 
disciplinary action and will comply with any requirements of the Teaching Council in 
accordance with the provisions of Section 37 of the Teaching Council Act 
2001. 
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Disciplinary procedures for teachers employed in Education and Training 
Boards 

 
 
 
Preamble 

 
This disciplinary procedure for teachers employed in Education and Training Boards 
(ETBs) was developed following discussions between the Department of Education and 
Skills, school managerial bodies and recognised teacher unions representing teachers in 
these sectors. It takes account of employment legislation and the Labour Relation 
Commission’s Code of Practice on Disciplinary Procedures. This disciplinary procedure 
supersedes all existing local and national disciplinary procedures. Principals, teachers 
and ETBs will be made aware of and be made fully conversant with this procedure and 
adhere to its terms 

 
 
 
Introduction 

 
As is the norm with any profession it is a matter for the individual teacher, in the first 
instance, to maintain appropriate standards of work and conduct and to personally address 
such issues if and when they arise.  Furthermore it is a teacher's responsibility and 
obligation to ensure that he or she avails fully of all opportunities of assistance towards 
remediation of such issues. 

 
In that context it is fully accepted that a significant majority of teachers discharge their 
duties in a competent and efficient way and provide a service in line with the best 
traditions of teaching.  Accordingly any process geared to address matters of work and 
conduct is aimed at a minority of individuals within the profession.  It is also the case 
that any such process must recognise the reality that such matters are often of a transient 
nature and may have their origin in issues of a personal or professional nature which are 
of relatively short time duration.  Isolated issues or omissions of a minor nature will 
where possible be dealt with informally. 

 
It follows that the approach to dealing with matters of work and conduct should involve 
a number of stages moving from informal stages to formal stages which may at the end 
of the process have recourse to disciplinary action (up to and including dismissal).  
Although disciplinary action will normally follow the progressive stages the procedure 
may be commenced by the school at any stage of the process if the alleged misconduct 
warrants such an approach. 
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Scope 
 
This procedure relates to work and conduct issues and matters other than professional 
competence and applies to all teachers other than those serving in a probationary 
capacity.  Issues of professional competence are outside the scope of this procedure, and 
should be addressed through the Procedures Relating to Professional Competence. 

 
Allegations in respect of child abuse as defined in the Child Protection Guidelines for 
Primary and Post-Primary Schools are dealt with in the first instance under those 
guidelines. 

 
 
 
Informal Stage 

 
It is intended that problems relating to work and conduct are resolved, where possible, 
through informal means.  To this end the Principal will discuss any unsatisfactory 
conduct with the teacher concerned and inform him/her of the required improvements. 
The teacher will be given an opportunity to offer explanation and comment. Where 
an improvement might be effected without recourse to disciplinary action guidance will 
be provided as appropriate and due attention will be given to whether the shortcoming is 
due to personal, health or domestic circumstances.  In such cases help and advice will be 
given where possible.  The teacher will also be informed that unless the necessary 
improvement is made the matter may proceed to the formal disciplinary procedure 

 
Where a teacher’s work or conduct does not meet the required standards despite informal 
intervention as set out above the matter will be dealt with under the following 
disciplinary procedure. 

 
 
Stage 1: 

 
Verbal Warning 

 
A formal disciplinary meeting with the teacher will be convened by the Principal. The 
teacher will be given at least five school days’ written notice of the meeting. The notice 
should state the purpose of the meeting and the specific nature of the complaint together 
with any supporting documentation.  The teacher concerned may be accompanied at any 
such meeting by his/her trade union representative or a work colleague. 

 
At the meeting the teacher will be given an opportunity to respond and state his/her case 
fully and to challenge any evidence that is being relied upon for a decision. Having 
considered the response the Principal will decide on the appropriate action to be taken.  
Where it is decided that no action is warranted the teacher will be so informed in writing 
within five school days. Where it is decided that disciplinary action at this stage is 
warranted the Principal will inform the teacher that he/she is being given a verbal 
warning.   Where a verbal warning is given it should state clearly the improvement 
required and the timescale for improvement.  The warning should inform the teacher 
that further disciplinary action may be considered if there is no sustained satisfactory 
improvement.   The teacher will be advised of his/her right to appeal against the 
disciplinary action being taken and the appeal process. 
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A copy of the verbal warning will be retained on the personnel file by the ETB and a 
copy will be given to the teacher. The verbal warning will be active for a period of 6 
months and subject to satisfactory service will cease to have effect following the expiry 
of the 6 months period.  The record will be removed from the file after the six months 
period subject to satisfactory improvement during the period. 

 
There may however be occasions where an employee’s work or conduct is satisfactory 
throughout the period the warning is in force only to lapse very soon thereafter. Where 
such a pattern emerges and there is evidence of an undermining of the disciplinary 
process, the employee’s previous conduct and pattern of behaviour may be considered 
as a whole in a future disciplinary procedure. 

 
 
 
Stage 2: 

 
Written Warning 

 
If, having received a verbal warning, the teacher’s conduct is perceived by the Principal 
to be less than satisfactory in relation to that required at Stage 1 a meeting will be 
arranged between the teacher and the Principal and another officer delegated by the CE.  
The teacher will be given at least seven school days written notice of the meeting. The 
notice should state the purpose of the meeting and the specific nature of the complaint 
together with any supporting documentation.  The teacher concerned may be 
accompanied at any such meeting by his/her trade union representative/s or a colleague/s 
subject to an overall maximum of two. 

 
At the meeting the teacher should be given a clear statement of the area/s where his or 
her conduct is perceived as unsatisfactory.  The teacher will be given an opportunity to 
respond and state his/her case fully and to challenge any evidence that is being relied 
upon for a decision and be given an opportunity to respond.  Having considered the 
response, the Principal and the other officer delegated by the CE, will decide on the 
appropriate action to be taken. Where it is decided that no action is warranted the 
teacher will be so informed in writing within five school days.  Where it is decided that 
disciplinary action at this stage is warranted the teacher will be informed that he/she is 
being given a written warning.  Where a written warning is given it should state clearly 
the improvement required and the timescale for improvement. The written warning 
should inform the teacher that further disciplinary action may be considered if there is 
no sustained satisfactory improvement.  The teacher will be advised of his/her right to 
appeal against the disciplinary action being taken and the appeal process 

 
A copy of the written warning will be retained on the personnel file by the ETB and a 
copy will be given to the teacher. The written warning will be active for a period not 
exceeding 9 months and subject to satisfactory service will cease to have effect 
following the expiry of the 9 month period.   The record will be removed from the file 
after the nine months period subject to satisfactory improvement during the period. 

  
There may however be occasions where an employee’s work or conduct is satisfactory 
throughout the period the warning is in force only to lapse very soon thereafter. Where 
such a pattern emerges and there is evidence of an undermining of the disciplinary 
process, the employee’s previous conduct and pattern of behaviour may be considered 
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as a whole in a future disciplinary procedure. 
 
 
 
Stage 3: 

 
Final Written Warning 

 
If having received a written warning, the Principal perceives that the teacher’s conduct 
remains less than satisfactory or there is an occurrence of a more serious offence, a 
meeting will be arranged between the teacher, the Principal and another officer delegated 
by the CE.  The teacher should be given at least seven school days’ written notice of the 
meeting. The notice should state the purpose of the meeting and the specific nature of 
the complaint together with any supporting documentation.  The teacher concerned may 
be accompanied at any such meeting by his/her trade union representative/s or a 
colleague/s subject to a maximum of two. 

 
At the meeting the teacher should be given a clear statement of the area/s where his or 
her conduct is perceived as unsatisfactory.   The teacher will be given an opportunity to 
respond and state his/her case fully and to challenge any evidence that is being relied 
upon for a decision and be given an opportunity to respond.  Having considered the 
response, the Principal and the other officer delegated by the CE will decide on the 
appropriate action to be taken. Where it is decided that no action is warranted, the 
teacher will be so informed in writing within five school days.  Where it is decided that 
disciplinary action at this stage is warranted, the teacher will be informed that he/she is 
being given a final written warning.  Where a final written warning is given it should 
state clearly the improvement required and the timescale for improvement. The final 
written warning should inform the teacher that further disciplinary action may be 
considered if there is no sustained satisfactory improvement.   The teacher will be 
advised of his/her right to appeal against the disciplinary action being taken and the 
appeal process. 

 
A copy of the final written warning will be retained on the personnel file by the ETB 
and a copy will be given to the teacher. The final written warning will be active for a 
period not exceeding 12 months and subject to satisfactory service will cease to have 
effect following the expiry of the 12 month period.   The record will be removed from 
the file after the twelve month period subject to satisfactory improvement during the 
period. 
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Stage 4: 
 
If it is perceived that the work or conduct has continued after the final written warning 
has issued or the work or conduct issue is of a serious nature a comprehensive report on 
the facts of the case will be prepared by the Principal and forwarded to the CE. A copy 
will be given to the teacher. 

 
In accordance with the provisions of the Education and Training Boards Act, 2013, 
employment matters including the suspension and dismissal of staff are executive 
functions. Consequently the following procedures will apply. 

 
4.1 If the CE decides to proceed to a disciplinary process, the teacher will be provided 

with an opportunity to attend at a meeting with the CE accompanied by his/her 
trade union representative/s or a colleague subject to an overall maximum of two. 

 
The teacher will be given at least 7 school days’ notice of the meeting.  The notice 
should state the purpose of the hearing and that fact that disciplinary action may 
be considered. 

 
At the meeting the teacher will be given an opportunity to make his/her case in 
full and to challenge any evidence that is being relied upon for a decision. 

 
Following the hearing the CE shall make his/her judgement on the matter.  In 
formulating his/her judgement the CE will take account of the report from the 
Principal, any other evidence and the teacher’s representation (if any) thereon. 

 
The CE shall notify the teacher of his/her decision and any intended disciplinary 
action if that be the outcome of his/her deliberations.  If it is decided to take 
disciplinary action, the CE may avail of any of the following range of sanctions. 

 
• Final written censure 
• Deferral of an increment 
• Withdrawal of an increment or increments 
• Demotion (loss of post of responsibility) 
• Other disciplinary action short of suspension or dismissal 
• Suspension (for a limited period and/or specific purpose) with pay 
• Suspension (for a limited period and/or specific purpose) without pay 
• Dismissal 
  
Where disciplinary action short of dismissal is proposed, the case will be 
reviewed by the CE within a specified time period to consider whether further 
disciplinary action, if any, is required. 

 
The CE will act reasonably in all cases when deciding on the appropriate 
disciplinary action. The nature of the disciplinary action should be proportionate 
to the work or conduct issue that has resulted in the sanction being imposed. 
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Gross Misconduct 
 
In the cases of serious misconduct at work or a threat to health and safety to children or 
other personnel in the school the stages outlined above do not normally apply and a 
teacher may be dismissed without recourse to the previous stages. 
 
The following are some examples of gross misconduct for which any or each of Stage 
1 to 3 of the disciplinary procedure may not apply depending on the gravity of the 
alleged offence: 
 

• Theft 
• Deliberate damage to school property 
• Fraud or deliberate falsification of documents 
• Gross negligence or dereliction of duties 
• Refusal to comply with legitimate instructions resulting in serious 

consequences 
• Serious or persistent incapacity to perform duties due to being under the 

influence of alcohol, unprescribed drugs or misuse of prescribed medication. 
• Serious breach of health & safety rules 
• Serious abuse/misuse of the schools property/equipment 
• Serious breaches of confidentiality 
• Serious   bullying,   inappropriate   behaviour,   sexual   harassment   or harassment 

against an employee or customer, including students. 
• Violent/disruptive behaviour 
• Downloading/disseminating pornographic material from the internet 
• Circulation of offensive, obscene or indecent e-mails or text messages. 

 
Note: the above list is not exhaustive. 

 
For the purposes of this section gross misconduct may also relate to an act which took 
place or allegedly took place outside the school where such act, or alleged act, gives rise 
to a serious concern on the part of the CE in relation to the health and safety of students 
and/or staff of the school. 
 
If there is an allegation of serious misconduct the teacher may be suspended on full pay 
pending an investigation and the conclusion of any appeal process. 
 
In the course of investigation the teacher concerned has the right to have the allegations 
brought to his/her attention and he/she has the right to respond to all allegations. If the 
investigation upholds a case of serious misconduct the normal consequence will be 
dismissal. 
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Stage 5 
 
Appeal 
 
It will be open to the teacher to appeal against the proposed disciplinary action. In the 
case of sanctions being imposed at Stages 1, 2 and 3 the appeal will be to an officer 
delegated by the CE who has not had a previous involvement with the matter and who is 
of an equal or higher grade to the officer who imposed the sanction eg. Principal, APO, 
PO, EO or CE.  In the case of a sanction being imposed under stage 4 of the procedure an 
appeal will be to a disciplinary appeal panel appointed by the CE as set out in Appendix 
A. The procedures for appealing are as set out in Appendix A. 
 
 
 
Notification to Department of Education and Skills and the Teaching Council 
 
The CE will inform the Department of Education and Skills of the nature of the 
disciplinary action and will comply with any requirements of the Teaching Council in 
accordance with the provisions of Section 37 of the Teaching Council Act, 2001. 
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Appendix A 
 
 
 

Teachers Disciplinary Appeal Panel 
 
1. The CE shall appoint a Teachers Disciplinary Appeal Panel which shall comprise; 

 
• An independent Chairperson from a panel nominated by the Minister for 

Education and Skills 
 

• A representative of the recognised management body 
 

• A nominee of the relevant teacher union 
 
 
 
2. No member shall be appointed to the Panel to consider a case referred to the 

Panel who has had any prior interest in or dealings with that particular case. 
 
Appeal Process 

 
3. A teacher may seek a review of disciplinary proceedings by the Panel on one or 

more of the following grounds: 
 

i. the provisions of the procedures were not adhered to  

ii. all the relevant facts were not ascertained 

iii all the relevant facts were not considered or not considered in a reasonable 
manner 

 
iv the teacher concerned was not afforded a reasonable opportunity to answer 

the allegation 
 

v the teacher concerned could not be reasonably be expected to have 
understood that the behaviour alleged would attract disciplinary action 

 
vi the sanction recommended is disproportionate to the underperformance or 

misconduct alleged 
 
4. A teacher who has been notified that it has decided to take disciplinary action 

against him or her may, within 10 school days of receiving the notification of the 
decision, request in writing that the disciplinary proceedings be reviewed by the 
Panel. 

 
5. If no such request is received from the teacher concerned within the period of ten 

school days the CE may proceed to implement the disciplinary action proposed. 
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6. Where a teacher requests that disciplinary proceedings be reviewed by the 
Panel the following submissions shall be made; 

 
i a written statement by the teacher concerned of the grounds on which the 

review is being sought, to be furnished to the Panel and the employer 
within 10 school days of the submission of the request for an appeal 
referred to above. 

 
ii a written counter statement by the employer, to be submitted to the Panel 

and the teacher concerned within 10 school days of the receipt by the 
employer of the teachers statement referred to above 

 
iii any other submission which the Panel may request from the teacher 

concerned or the CE, to be furnished in such form and within such time 
as the Panel may specify in its request 

 
 
 
7. The Panel may reject a request for a review of disciplinary proceedings where; 

 
i the teacher concerned fails to make a submission required under paragraph 

6.i above within the prescribed time limit, or 
 

ii the Panel, having considered any submissions made under paragraph 
6.i. above , is of the opinion that the case made by the teacher concerned 
is frivolous, vexatious, or without substance or foundation. 

 
8. Where a request is rejected by the Panel the employer may proceed in accordance 

with the terms of this procedure as though the request had not been made. 
 
9. Where the Panel has decided to review the disciplinary procedures having 

considered the submissions it shall set a date for a hearing within 20 school days 
of receipt by the Panel of completed submissions from the teacher and employer. 

 
10. The Panel may, at its sole discretion, invite any person to give evidence orally or 

in writing. The Panel shall consider and decide on any request from a party to 
the procedure to give evidence orally or in writing. 

 
11. The teacher making the appeal is entitled, if he or she wishes, to make oral 

submissions to the Panel either in person or through a serving teacher, a 
wholetime official of the union holding recognition for his or her grade or other 
such person as the Panel agrees may be present for that purpose. 

 
12. Where the Panel meets for the purpose of taking oral evidence or hearing oral 

submissions the following are entitled to be present; 
 

i the teacher concerned 
 

ii any person in accordance with paragraph 11 above who is entitled to make 
submissions on behalf of the teacher concerned 
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iii The CE of the ETB and such other person as may be nominated by the 

CE to attend 
 

iv Any other person whom the Panel agrees may be present 
 
13. Proceedings before the Panel shall be informal 

 
14. Having made such enquiries as it considers necessary and having considered any 

submissions made or evidence given the Panel shall form an opinion as to 
whether or not grounds for a review of the case have been established and shall 
issue its opinion within ten school days of the hearing to the CE, the teacher 
concerned and his/her representative. 

 
15. Where that opinion is to the effect that such a case has been established by the 

teacher concerned, the Panel may, at its sole discretion, recommend to the CE 
that: 

 
i no further action should be taken in the matter, or 

 
ii the disciplinary action decided by the  CE should be amended in 

a specified manner, or 
 

iii the case should be re-considered by the CE to remedy a specified 
deficiency in the disciplinary procedures (in which event the 
provisions of this Code shall continue to apply) 

 
16. Where that opinion is to the effect that such a case has not been established the 

CE will proceed with the disciplinary action. 
 
17. A decision to take disciplinary action should be notified in writing to the teacher 

concerned and his/her representative.  Where no further action is to be taken the 
allegation will be deemed to have been withdrawn. 

 
18. The final decision in respect of an appeal panel recommendation rests with the 

CE who shall set out in writing the basis for the decision. 
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THE PROFESSIONAL REGULATORY AND  
DISCIPLINARY BAR ASSOCIATION OF IRELAND 

 
CONFERENCE ON THE REGULATION OF TEACHERS 

 
FRIDAY 23RD June 2017 

 
 

THE TEACHER’S PERSPECTIVE 
 

Peter Ward SC 
 

 

Introduction 
 
After the commencement of Part 5 of the Teaching Council Acts 2001 to 2015, any 

person, including members of the public, employers and other teachers, may make a 

complaint about a registered teacher.   

 

There are a number of factors which make the professional regulation unique from a 

teacher’s perspective.  In the first instance, other professionals who are subject to 

regulation do not necessarily have regular or protracted contact and interaction with 

the individual who may make the complaint.  The degree of interaction one may have 

with a doctor, dentist or a nurse is likely to be extremely limited.  By complete 

contrast teachers are in daily contact with their pupils and in regular contact with the 

parents of those pupils.  The nature of the relationship between a teacher and a 

pupil, and a teacher and the parent of that pupil, is a very different one to that of a 

doctor and patient.  Therefore there is an entirely unique human and professional 

context within which complaints against teachers are made.  

 

Another unique feature of the teaching profession is how in Ireland it is common for a 

teacher to spend the entirety of his or her professional career in one school.  There 

is a limited amount of movement of teachers between schools, whether as a result of 

appointment to new positions or higher positions or as a result of movement via the 

panel system.   
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It is also noteworthy that in the educational environment there are many persons 

actively engaged otherwise than in a professional capacity.  In the first instance the 

parents of pupils have a vested interest in the school community without having any 

professional or contractual relationship with the school. The Board of Management of 

a school will have members who again have no particular professional qualifications 

or expertise in the education sphere but who are effectively volunteers from the 

school community.  

 

All of the above, it is suggested, creates a particularly unique environment out of 

which complaints against teachers shall emerge.  The nature of that environment 

has the capacity to impact on the substance and process of the regulation of 

teachers in a number of different ways, some of which are explored herein. 

 

How the Complaint is made 
 

The complaint is made to the Investigating Committee of the Teaching Council and 

the committee may consider the complaint where it concerns any of the following 

matters as set out in paragraph 42(1) of the Teaching Council Acts 2001 to 2015 

(hereinafter referred to as ‘the Act’): 

 

(a) That he or she has failed to comply with, or has contravened, any 

provision of this Act, the Act of 1998, the Education (Welfare) Act 2000, 

the Education for Persons with Special Educational Needs Act 2004, the 

Education and Training Boards Act 2013 or any regulations, rules or 

orders made under those Acts; 

 

(b) That his or her behaviour constitutes professional misconduct; 

 

(c) Poor professional performance; 

 

(d) That he or she has engaged in conduct contrary to a code of professional 

conduct established by the council under section 7(2)(b); 
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(e) That his or her registration is erroneous due to a false or fraudulent 

declaration or misrepresentation; 

 

(f) That he or she is medically unfit to teach; 

 

(g) That he or she has been convicted in the State of an offence tryable on 

indictment or convicted outside the State of an offence consisting of acts 

or omissions that, if done or made in the State, would constitute an 

offence tryable on indictment; and 

 

(h) That he or she has failed to comply with an undertaking or to take any 

action specified in a consent given in response to a request under section 

43(6).   

 

It is required that the person who makes the complaint shall specify the conduct 

giving rise to the complaint. 

 

Importantly, the Director of the Teaching Council may refuse to refer a complaint to 

the Investigating Committee where he or she considers that the complaint is 

frivolous, vexatious, is made in bad faith or is an abuse of process.   

 

I intend to place particular focus on the provisions of section 42 (5) (b) which provide 

that the Investigating Committee shall refuse to consider a complaint where: 

 

(i) The complaint does not relate to the fitness to teach of a registered 

teacher. 

(ii) Procedures established under sections 24 and 28 of the Education Act 

1998, have not been exhausted, save where there are good and 

sufficient reasons considering the complaint notwithstanding that fact… 

 

Following its inquiry, the Investigating Committee, where it is of the opinion that there 

is a prima facie case to warrant further action being taken in relation to a complaint, 

may make a decision to refer the complaint, in whole or in part, to the Disciplinary 

Committee of the Teaching Council. 
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The Disciplinary Committee shall hold an inquiry pursuant to the provisions of 

section 43 of the Act.   

 

Hearings in public 
 

Section 43(9) provides that the hearing shall be held in public unless the teacher or a 

witness who will be required to give evidence or about whom personal matters may 

be disclosed requests the panel to hold all or part of the hearing otherwise than in 

public and the panel is satisfied that it would be appropriate in the circumstances to 

hold a hearing or part of the hearing otherwise than in public.   

 

The holding of hearings in public has very particular implications for teachers.  Most 

obviously a teacher, like any other professional who is subjected to a professional 

practices hearing, is liable to suffer reputational damage as a result of the hearing 

being held in public.  However a number of very particular and unique considerations 

come into play when considering the position of a teacher.  In the first instance, there 

is an entire cohort of minors who would obviously be interested in such proceedings 

i.e. the pupils in the school of the teacher concerned. The publicity consumed by 

such persons who do not have an adult level of understanding, maturity or judgment 

is an important consideration in determining whether or not a teacher should be 

subjected to the full rigours of a public hearing in such cases.   

 

In cases involving medical professionals, a common ground upon which a hearing is 

now held in private is that the professional concerned is suffering from a medical 

disability.  It is interesting to note that in some cases the Medical Council has held 

hearings in public while at the same time directing that the name of the doctor 

concerned not be made public.  Such a direction to anonymise proceedings may 

require consideration in hearings before the disciplinary committee of the Teaching 

Council.  
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The Hearing 
 

Section 43 provides that the Director shall present the evidence in support of the 

complaint.  The testimony of witnesses shall be given on oath.  There shall be a full 

right to cross-examine witnesses and call evidence in defence and reply.  The 

Disciplinary Committee of the Teaching Council shall appoint a panel to conduct the 

inquiry.  This panel shall have the powers, rights and privileges vested in the High 

Court in respect of the enforcement of the attendance of witnesses and their 

examination on oath or otherwise and the compelling of the production of 

documents.   

 

It will be an important consideration as to who is appointed to the panel to conduct 

the inquiry.  It is interesting to note that the General Teaching Council for Scotland, 

which is one of the most long-established regulatory bodies for teachers, provides for 

the appointment of persons to such panels who are independent from the council 

itself and are appointed by an appointments committee of the council.   

 

Section 44 sets out the potential sanctions which include: 

 

(a) That the registered teacher may be removed from the register.  

 

(b) That the registered teacher be suspended from the register for a period 

specified not exceeding 2 years.  

 

(c) That the registered teacher shall be retained on the register subject to all or 

any of the following conditions: 

 

(i) That the teacher shall seek the assistance of such service relating to 

teacher health and welfare as may be available.  

 

(ii) That the teacher attend a specified professional development course or 

such other course as the panel considers appropriate.  
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(iii) The period within which the teacher shall comply with the conditions of 

the retention on the register. 

 

(iv) Such other conditions as the panel thinks fit. 

 

(d) To advise, admonish or censure the registered teacher in writing.  

 

Section 44(3) provides that a registered teacher may apply to the High Court for 

annulment of the decision (other than a decision to advise, admonish or censure) 

and the High Court may: 

 

(a) Annul the decision. 

(b) Confirm the decision and as the Court considers appropriate 

 

(i) Direct the council to remove a registered teacher from the register. 

 

(ii) Direct that during a specified period registration shall be suspended.  

 

(iii) Direct the council to retain the registration subject to such conditions as 

the Court considers appropriate. 

 

(c) Vary the decision; or  

 

(d) Give such other directions to the council as the Court considers appropriate. 

 

Where a teacher does not apply to annul the decision, the Teaching Council shall 

apply to the High Court for confirmation of the decision and unless it sees good 

reason to the contrary the High Court will confirm the decision and give such other 

directions to the council as the Court considers appropriate. 
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Provisions of sections 24 and 28 of the Education Act 1998. 
 
Section 24 of the Education Act 1998 (a substituted by section 6 of the Education 

(Amendment) Act 2012) provides at subsection 11 as follows: 

 

“(11) The Board of a recognised school may, in accordance with procedures 

determine from time to time by the Minister following consultation with bodies 

representative of patrons, recognised school management organisations and 

with recognised trade unions and staff associations representing teachers or 

other staff as appropriate, appoint, suspend or dismiss any or all of the 

Principal, teachers and other staff of a school, who are remunerated or who 

are to be remunerated out of monies provided by the Oireachtas.” 

 

Section 28 of the Education Act 1998 provides that: 

 

“(1) The Minister, following consultation with patrons of recognised schools, 

national associations of parents, recognised school management 

organisations and recognised trade unions and staff associations representing 

teachers, may from time to time prescribe procedures in accordance with 

which— 

 

(a) the parent of a student or, in the case of a student who has reached 

the age of 18 years, the student, may appeal to the board against a 

decision of a teacher or other member of staff of a school, 

 

(b) grievances of students, or their parents, relating to the students’ 

school (other than those which may be dealt with under paragraph (a) 

or section 29), shall be heard, and 

 

(c) appropriate remedial action shall, where necessary, be taken as a 

consequence of an appeal or in response to a grievance. 
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(2) In prescribing procedures for the purposes of this section the Minister shall have 

regard to the desirability of determining appeals and resolving grievances in the 

school concerned.” 

 

Procedures for the suspension and dismissal of teachers and principals of schools 

are to be found in Department of Education and Skills Circulars Number 59/2009 and 

60/2009 (and Circular 71/2014).  These circulars contain the procedures which must 

be exhausted for the purposes of compliance with section 42 of the Teaching 

Council Act in so far as it relates to section 24 of the Education Act 1998. 

 

Procedures for the purposes of section 28 of the 1998 Act have been agreed 

between the teachers unions and management bodies and the National Parents 

Council – but not with the Minister.   

 

The Importance of exhausting the section 24 and section 28 procedures. 
 
It will be an essential protection for teachers that they shall not face inquiry under the 

Teaching Council Act in circumstances where the procedures established under 

section 24 and section 28 of the Education Act 1998 have not been exhausted – 

unless good and sufficient reasons are established to proceed and it remains to be 

seen how that provision is interpreted.  Therefore, if they have been subjected to the 

disciplinary procedures, these must run their course before an inquiry can be 

conducted.   

 

It is therefore important to be clear as to what in fact the exhaustion of those 

procedures might involve. 

 

Disciplinary procedures for the purposes of section 24. 
 
In the case of Kelly .v. The Board of Management of St. Joseph’s National 
School [2015] 26 ELR 53, O’Malley J. interpreted the relevant procedures set out in 

Circular 60/2009 for the purposes of section 24 of the Education Act 1998. 
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It is important to note that the procedures for the suspension and dismissal of 

teachers and the Revised Procedures for the Suspension and Dismissal of Teachers 

and the Revised Procedures for the Suspension and Dismissal of Principals both 

contain “procedures relating to professional competence issues”.  They provide 

various stages including a first and formal stage and a second stage for the initiation 

of a formal process in relation to issues concerning a teacher’s and a principal’s 

professional competence.  Stage 3 provides for an external review and Stage 4 

provides for a hearing as a result of which a Board of Management may avail of a 

range of sanctions ranging from censure to dismissal.  

 

The procedures also contain disciplinary procedures.  These procedures provide for 

an informal stage followed by a four stage process.  Stage 1 is a verbal warning.  

Stage 2 is a written warning.  Stage 3 is a final written warning and stage 4 provides 

for a procedure to be followed where there is an allegation of poor work or conduct of 

such a serious nature after the final written warning has issued.  In cases of serious 

misconduct at work or a threat to the health and safety to children, then stages 1 to 2 

may not apply and a teacher may be subject to this procedure without recourse to 

the previous stages.   

 

The Stage 4 process entails an allegation of serious misconduct in circumstances 

where an investigation will be conducted during which the teacher or the Principal 

concerned will have the right to have the allegations brought to his or her attention 

and the right to respond to all the allegations.  Both procedures for teachers and 

principals provide that if the investigation upholds a case of serious misconduct the 

normal consequence will be dismissal.  

 

The procedures provide for an appeal against disciplinary action.  In the case of 

stage 4 processes an appeal will be to a Disciplinary Appeal Panel.   

 

Appendix A of the disciplinary procedure provides for an appeal before a Disciplinary 

Appeal Panel.  The appeal panel consists of an independent chairperson nominated 

by the Minister for Education and Skills and a representative of the recognised 

management body and a nominee of the relevant teachers’ union. 
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The procedures allow for the Disciplinary Appeal Panel to have a hearing at which 

the panel can at its sole discretion invite any person to give evidence orally or in 

writing.  The procedures provide for the panel to take oral evidence or hear oral 

submissions.   

 

The Disciplinary Appeal Panel, having made such inquiries as it considers necessary 

and having considered any submissions made, shall form an opinion as to whether 

or not the grounds for a review of the case have been established and then issue its 

opinion.  The procedures provide that: 

 

“15. Where the opinion is to the effect that such a case has been 

established by the Principal concerned, the Panel, may, at its sole discretion, 

recommend to the Board of Management that: 

 

(i) No further action should be taken in the matter, or  

(ii) The disciplinary action decided by the Board of Management should be 

amended in a specified manner, or 

(iii) The case should be re-considered by the Board of Management to 

remedy a specified deficiency in the disciplinary procedures (in which 

event the provisions of this code shall continue to apply).” 

 

Importantly, for the purposes of a consideration in a High Court decision in Kelly, 

paragraph 18 of appendix A provides: 

 

“The final decision in respect of the appeal panel recommendation rests with 

the Board of Management which shall set out in writing the basis for its 

decision.” 

 

In Kelly, the Applicant primary school principal was subject to disciplinary 

proceedings instigated by the Board.  The main charges put to her were that she had 

refused to carry out a legitimate instruction given to her by the Chairperson of the 

Board of Management and she had engaged in unacceptable behaviour towards 

Board members.  A disciplinary hearing was carried out and the Respondent Board 

of Management decided to demote the Applicant from her position of Principal to 



11 
 

school teacher and to prohibit her from attending meetings of the Board of 

Management in the future in the capacity of teacher’s representative.  The Applicant, 

Ms. Kelly, exercised her right of appeal under the disciplinary procedures to the 

Disciplinary Appeals Panel (“DAP”).  The DAP found, inter alia,, that the sanction 

imposed by the Board of Management was disproportionate and recommended that 

the disciplinary procedure recommence at the informal stage.  However, and most 

importantly, the Board of Management did not accept the recommendations of the 

DAP and confirmed its original decision to demote the applicant. The Board relied on 

the provisions of paragraph 18 of the appendix A as set out above, stating that the 

final decision in respect of any recommendation of the DAP rested with the Board of 

Management.   

 

The decision of O’Malley J. is an important interpretation of the decisions of the 

disciplinary procedures and in particular the relationship between the decision of the 

disciplinary appeal panel and that of the Board of Management. 

 

The judgment of O’Malley J. sets out in detail the evidence of the allegations against 

the principal and the background to them.  It further sets out how the DAP were 

highly critical of the procedures and findings of the Board of management in its 

investigation.  They found that all of the relevant facts were not ascertained and that 

all of the relevant facts were not considered in a reasonable manner.  They did not 

believe the action undertaken by Ms. Kelly was such that she could have understood 

the disciplinary action would be evoked at stage 4 of the procedure.  They believed 

that the sanction imposed was disproportionate.  The DAP was of the opinion that 

Ms. Kelly should be reprimanded for the manner in which she conducted herself in 

her dealings with the Board.  It was of the opinion that the Board should consider the 

application of the informal stage for the purposes of Circular 60/2009. 

 

The Board of Management however was vehement in its rejection of the DAP’s 

findings.  It stated in correspondence that the Board was of the view that the DAP’s 

findings were “flawed” and that their recommendations were “totally at odds” with the 

facts as presented to the panel in writing an orally at the appeal hearing.  They 

therefore refused to comply with the recommendation.   
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The first issue for consideration by the High Court in Kelly was whether or not the 

decision of the Board of Management was amenable to judicial review at all.  This is 

an important issue again in circumstances where consideration will have to be given 

to whether or not the section 24 and section 28 procedures of the Education Act 

1998 are “exhausted” and when they may be deemed to be so.  O’Malley J. 

considered the relevant authorities.  In the first instance she considered the Supreme 

Court decision in Geoghegan .v. The Institute of Chartered Accountants in 
Ireland [1995] 3 IR 86.  She considered the decision of O’Keefe J. in Hand .v. 
Ludlow [2010] IEHC 583.  This was a case in which the Applicant was the principal 

of a primary school in which a manager had been appointed, under statutory power, 

in place of a Board of Management.  The Applicant sought to prohibit the manager 

from conducting a disciplinary process against him on various grounds alleging 

unfair procedures and bias.  O'Keeffe J. was of the view that on the facts of the case 

before him he concluded that the dispute should be governed by a private law 

remedy and that judicial review did not lie against the decision of the Board of 

Management to proceed with the disciplinary process.  O’Malley J. was of the view 

that the public importance of the teaching profession and the statutory source for the 

procedures adopted were important factors in determining whether the process was 

amenable to judicial review.   She was of the view that the decisions involved 

manifestly had a public element.  She stated that every aspect of the procedure 

which must be followed derives its authority from statute rather than from contract 

and the decision is very serious for the individual concerned.  O’Malley J. stated that 

she did not wish to be taken as saying that every aspect of a school disciplinary 

procedure is suitable for judicial review.  There was a very significant difference 

between giving an oral or written warning and the appointment, demotion or 

dismissal of a principal.  She was clear, however, in her finding that the process itself 

was amenable to judicial review.   

 

In relation to the interpretation of the procedures governing the appeal to the DAP, 

she noted that in the case before her the approach of the Board of Management to 

the DAP phase of the process was not open minded.  She was of the view the Board 

of Management had its own mind made up and was not likely to readily admit that it 

was wrong.  She stated that “however, the role of the panel deserves more respect 

than it was given.”  As regards the DAP itself, she concluded: 
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“This is a body drawn from the fields of teaching and management, with an 

experience of these areas that is unlikely to be matched or exceeded by 

Board members.  It has an independent chair.  The members are not involved 

in the dispute and can bring their expertise to bear with an objectivity that is 

likely to be lacking amongst the parties to the dispute.  Although not a 

statutory body, it is established as part of the statutory regime.   

 

It is, therefore, a body of the sort to which the Courts generally display a high 

level of deference on issues within its area of expertise.  Its recommendation 

should, accordingly, carry very substantial weight with Boards of 

Management.  While a Board is not bound to carry out its recommendation, it 

should in my view depart from it only for very good reasons.” 

 

O’Malley J. therefore quashed the decisions of the Respondent Board of 

Management in circumstances where it had taken a disproportionate and 

unreasonable approach to the disciplinary procedure and she was of the view that it 

should now step back and re-establish matters at the proper level. 

 

The judgment in Kelly illustrates how there may be a considerable degree of 

process involved in exhausting the procedures for the purposes of section 24 of the 

Education Act 1998.   

 

It is also important in emphasising the role of the Disciplinary Appeal Panel which 

contains independent expertise in the assessment of allegations made against 

teachers and principals. The central importance of the judgment is in determining the 

balance to be struck between the recommendations of the DAP and the opinions and 

decisions of the Board of Management.  It is quite clear from the judgment of 

O’Malley J. that the recommendations of the DAP can only be departed from for very 

good reasons.  
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Allegations of Child Abuse. 
 

Very particular considerations come into play when an allegation is made against a 

teacher of child abuse.  When such an allegation is made the Children First (National 

Guidelines for the Protection and Welfare of Children) come into play.  The Children 

First Guidelines set out a detailed set of procedures to be followed in circumstances 

where an allegation of child abuse is made.  These procedures apply in 

circumstances where an allegation of child abuse is made against a teacher.   

 

These procedures apply in relation to allegations of physical and sexual abuse of 

children. It is important to note that the definitions of child abuse include a definition 

of emotional abuse.   

 

Emotional abuse is defined in paragraph 3.3.1 of the Children First Guidelines as 

follows: 

 

“Emotional abuse is normally to be found in the relationship between a care-

giver and a child rather than in a specific event or pattern of events.  It occurs 

when a child’s need for affection, approval, consistency and security are not 

met.  Unless other forms of abuse are present, it is rarely manifested in terms 

of physical signs or symptoms.  Examples of emotional abuse of children 

include: 

 

(i) The imposition of negative attributes on children, expressed by 

persistent criticism, sarcasm, hostility or blaming; 

(ii) Conditional parenting in which the level of care shown to a child is 

made contingent on his or her behaviours or actions; 

(iii) Emotional unavailability by the child’s parent/carer; 

(iv) Unresponsiveness, inconsistent or inappropriate expectations of the 

child; 

(v) Premature imposition of responsibility on the child; 

(vi) Unrealistic or inappropriate expectations of the child’s capacity to 

understand something or to behave and control himself in a certain 

way; 
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(vii) Under or over protection of the child; 

(viii) Failure to show interest in, or provide age-appropriate opportunities for, 

the child’s cognitive and emotional development; 

(ix) Use of unreasonable or over harsh disciplinary measures; 

(x) Exposure to domestic violence.   

 

The guidelines proceed to state that emotional abuse can be manifest in terms of the 

child’s behavioural, cognitive, affective or physical functioning.  

 

A teacher may now be the subject of an allegation of emotional abuse of children by 

reason of the manner in which that teacher conducts him or herself during the 

classroom and/or the manner in which he or she interacts with the children 

concerned.  If an allegation of emotional abuse is made it may be referred to TUSLA 

for investigation.  In these circumstances it is important to determine the relationship 

between the internal procedures within a school and the invocation of the Children 

First Guidelines.  Teachers may be subjected to internal disciplinary procedures in 

respect of same allegations that give rise to an investigation by TUSLA of allegations 

of emotional abuse.   

 

 

FAIR PROCEDURES IN THE EXHAUSTION OF THE SECTION 28 
PROCEDURES. 
 
At this juncture, it is worth noting the recent judgment of Mr. Justice Eagar, delivered 

on 5th May 2017 in the case of Lyons .v. Longford/Westmeath Education and 
Training Board (unreported, 5th May 2017).  In that case a complaint of bullying 

had been made against the Applicant, Deputy Principal at Lanesborough Community 

College.  An investigation was launched in accordance with the bullying prevention 

policy and was carried out by an independent company called Graphite Recruitment 

HRM Limited.  This investigation upheld the allegations of bullying against the 

Applicant.  At no stage during that investigation had the Applicant been permitted to 

cross-examine his accuser.  He appealed the decision but the appeal was rejected.  

As a result of that investigation the Applicant, Mr. Lyons, was required to attend a 

stage 4 disciplinary meeting to be convened for the purpose of determining what 
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disciplinary action, if any, might arise from the findings of the investigation.  Mr. 

Lyons sought judicial review of the decision requiring him to attend a disciplinary 

meeting. The disciplinary proceedings in respect of the ETB school in which the 

Applicant was employed were set out in Circular 71/2014.  The case concerned the 

fair procedures to which the Applicant was entitled in the investigation which 

preceded his requirement to attend the stage 4 hearing.   

 

In granting the judicial review prohibiting the Respondent from requiring the 

Applicant to attend a disciplinary hearing, Eagar J. was satisfied that a finding of 

bullying in contravention of the bullying prevention policy does amount to conduct of 

a serious nature and could lead in certain cases to dismissal.  Eagar J. was of the 

view that when investigative processes can lead to dismissal, cross-examination is a 

vital safeguard to ensure fair procedure.  Having considered the case law on fair 

procedures, he stated that it was clear as a matter of law and as a matter of fair 

procedures that an individual whose job is at stake and against whom allegations are 

made would be entitled to challenge and cross-examine evidence. He found that the 

disciplinary procedure under Circular 71/2014 was unclear as to whether an 

Applicant was entitled to be accompanied by a Solicitor.  However he found that 

there was such a right.  Eagar J. stated that it was clear that where a complaint is 

made which could result in an individual’s dismissal, or where it impinges on the 

individual’s right to a good name, the individual is entitled to fair procedures.  In the 

case before him, those fair procedures entailed the right to cross-examine through 

counsel his accuser or accusers.  He therefore quashed the directions summoning 

the Applicant to a stage 4 disciplinary meeting.  

 

 

CONCLUSION. 
 
It is noteworthy that in Scotland in 2015/2016 a significant number of cases (33) 

were referred to the Fitness to Teach Panel by the investigating panel of the General 

Teaching Council for Scotland.  The substance and procedure of inquiries under the 

Teaching Council Act will be the subject of close scrutiny in the immediate future and 

have an impact on the lives and careers of many teachers. 
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